Proposed Regulatory Provisions to Support the Implementation of the Child, Youth and Family Services Act, 2017, Part VII (Extraordinary Measures) - Secure De-escalation
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[bookmark: _Toc496791934]Summary

Section 157 of the Child, Youth and Family Services Act, 2017 (CYFSA) defines a secure de-escalation room as “a locked room approved under subsection 173 (1) for use for the de-escalation of situations and behaviour involving children or young persons”.

The provisions governing secure de-escalation rooms are in Part VII (Extraordinary Measures) of the CYFSA, sections 173 to 175. These provisions are similar to the secure isolation room provisions under the Child and Family Services Act (CFSA), sections 126 to 128.  


Ontario Regulation (O. Reg.) 70, made under the CFSA, contains provisions related to secure isolation rooms; see sections 44 to 48.1.

Proposed amendments to the room criteria reflect recommendations made to the Ministry of Children and Youth Services (the ministry) following a 2011 coroner’s inquest into the death of a young person (Recommendation #40) and in the 2015 report by the Provincial Advocate for Children and Youth (PACY), titled It’s a Matter of Time - Systemic Review of Secure Isolation in Ontario Youth Justice Facilities (Recommendation #5).

The additional record keeping and reporting requirements proposed below are responsive to recommendations from PACY’s report (Recommendation #6) and the ministry’s commitment to strengthening data collection related to the placements of children and youth in secure de-escalation rooms to enable more detailed analysis. 

The ministry is proposing that existing Director approvals for secure isolation rooms be continued (transitional matters).




[bookmark: _Toc496791935]Proposed Regulatory Provisions

The regulation-making authority for provisions related to secure de-escalation rooms under CYFSA are in s. 345, paragraphs 4. to 8.

The proposed regulatory provisions will apply to all premises where the use of a secure de-escalation room has been approved.

The ministry is proposing to include provisions in the regulations made under CYFSA that are similar to existing O.Reg. 70 provisions but with the following modifications:
· add the following requirements to the room criteria:
· be adequately ventilated and be maintained at not less than 20 degrees Celsius; and
· be maintained in a sanitary condition.
· change the requirement that a Director “may inspect the premises and the room to be approved for the purposes of determining whether the room can be approved” to “shall inspect the premises and the room to be approved for the purposes of determining whether the room can be approved”; 
· change the requirement that “the person in charge of the premises in which the room is located shall review the continued need … at least every two hours thereafter” to “the person in charge of the premises in which the room is located shall review the continued need … at least every one hour thereafter”; 
· improve documentation, record-keeping and reporting to the ministry, including:
· additional requirements for what the written record of each instance of the use of a secure de-escalation room must include; and
· new requirement that service providers maintain a monthly summary of the placements and that this summary be provided to the Director.
· make changes to reflect new terminology and for clarity, including but not limited to:
· replace “secure isolation room” with “secure de-escalation room”;
· replace “for use for the secure isolation of” with “to de-escalate situations and behaviour involving”; and
· change “the use of secure isolation” to “the use of a secure de-escalation room”.
· remove provisions previously found in O. Reg. 70 paragraph 48.1  (provisions with respect to a young person who is aged 16 years or older and who is held in a place of secure custody or of secure temporary detention), as they are in subsection 174(9) of the Act.

The chart below shows the current O. Reg. 70 provisions, and the proposed regulatory provisions.  For ease of review, significant changes have been indicated in different font.

It is intended that the proposed regulatory provisions, if approved, would come into effect upon proclamation of the CYFSA.

	O. Reg. 70, ss. 44 to 47
	Proposed Regulatory Provisions[footnoteRef:1] [1:  Note: The content, structure, form and wording of the final regulation are subject to change as a result of the consultation process and as a result of review, editing and correction by the Office of Legislative Counsel.] 


	44.  (1)  A secure isolation room shall,
	(a)	not be used as a bedroom for a child or young person who is in secure isolation;
	(b)	contain a window that is unbreakable or some other means of observing the child or young person;
	(c)	contain lighting that is adequate to ensure compliance with subsection 127 (5) of the Act and paragraph 1 of section 48.1 of this Regulation; and
	(d)	contain no objects that could be used by the child or young person as instruments of injury or damage.  O. Reg. 122/09, s. 3.
(2) Despite subsection (1), a secure isolation room may be used as a bedroom where a young person is held in a facility that is a place of secure temporary detention or a place of secure custody.  O. Reg. 122/09, s. 3.

	Requirements re secure de-escalation rooms

A secure de-escalation room shall, 
a) not be used as a bedroom for any child or young person;
b) contain a window that is unbreakable or some other means of observing the child or young person;
c) contain lighting that is adequate to ensure compliance with subsection 174 (5) and paragraph 1 of subsection 174 (9) of the Act;
d) contain no objects that could be used by the child or young person as instruments of injury or damage;
e) be adequately ventilated and be maintained at not less than 20 degrees Celsius; and
f) be maintained in a sanitary condition.

Despite [the previous subsection], a secure de-escalation room may be used as a bedroom where a young person is held in a facility that is a place of secure temporary detention or a place of secure custody.


	45. (1) Every service provider shall develop and maintain written policies and procedures with respect to the use of a secure isolation room in premises of the provider where it is proposed to place children or young persons in secure isolation.  R.R.O. 1990, Reg. 70, s. 45 (1); O. Reg. 122/09, s. 4.

(2) The policies and procedures referred to in subsection (1) shall be reviewed with each staff person who is involved in the use of secure isolation upon the initial orientation of the staff person and at least annually thereafter.  R.R.O. 1990, Reg. 70, s. 45 (2).

	Policies and procedures

Every service provider shall develop and maintain written policies and procedures with respect to the use of a secure de-escalation room in premises of the provider where it is proposed to place a child or young person in a secure de-escalation room.

The policies and procedures referred to [above] shall be reviewed with each staff person who is involved in the use of a secure de-escalation room upon the initial orientation of the staff person and at least annually thereafter.

	46.  Every service provider shall maintain a written record of each instance of the use of a secure isolation room that shall include the name and age of each child or young person placed in secure isolation and the dates and the duration of each use for each child or young person.  O. Reg. 122/09, s. 5.
	Records

Every service provider shall maintain a written record of each instance of the use of a secure de-escalation room that shall include the following: 
1. The name and age of the child or young person placed in a secure de-escalation room.
2. The date and time when the child or young person was placed in a secure de-escalation room.
3. The date and time when the child or young person was released from a secure de-escalation room.
4. The duration of time that the child or young person was placed in a secure de-escalation room.
5. If the child or young person was placed in the secure de-escalation room under clause 174 (3) (a) of the Act, the reasons for the service provider’s opinion that the criteria set out in subclauses 174 (3) (a) (i) and (ii) were met.
6. If the child was placed in a secure de-escalation room under clause 174 (3) (b), a description of the exceptional circumstances referred to in that clause.
7. A description of the alternatives to the use of a secure de-escalation room that were considered and why those alternatives were not used. 
8. The name and title of the person who approved the placement of the child or young person in a secure de-escalation room and, if an extension under paragraph 5 of subsection 174(9) of the Act was approved, the name of the provincial director who gave the approval.
9. All documentation related to assessments and monitoring of the child or young person while they were placed in the secure de-escalation room.


	
	Monthly Summary

Each service provider shall, for every month, maintain a written record that summarizes every instance of the use of a secure de-escalation room for that month and the record shall include the following with respect to each instance:  

1. The name and age of the child or young person placed in a secure de-escalation room.

2. The dates and duration of the use of a secure de-escalation room for the child or young person.

3. If the child or young person was placed in a secure de-escalation room under clause 174 (3) (a) of the Act, the reasons for the service provider’s opinion that the criteria set out in subclauses 174 (3) (a) (i) and (ii) were met.

4. If the child was placed in a secure de-escalation room under clause 174 (3) (b), a description of the exceptional circumstances referred to in that clause.

Every service provider shall provide a copy of the record maintained under subsection (X) in respect of a month to a Director on or before the fifth day of the following month.


	47. (1) Subject to subsection (2), where a child or young person is kept in a secure isolation room for more than one hour, the person in charge of the premises in which the secure isolation room is located shall review the continued need for secure isolation of the child or young person at least every 30 minutes.  O. Reg. 122/09, s. 6.
(2) Where a young person who is 16 years of age or older is kept in a secure isolation room in a place of secure custody or of secure temporary detention for more than one hour, the person in charge of the premises in which the secure isolation room is located shall review the continued need for secure isolation of the young person at least every two hours.  O. Reg. 122/09, s. 6


	Reviews
If a child or a young person who is under 16 years of age is kept in a secure de-escalation room for more than one hour, the person in charge of the premises in which the secure de-escalation room is located shall review the continued need to keep the child or young person in the secure de-escalation room at the end of the first hour and at least every 30 minutes thereafter. 

If a young person who is 16 years of age or older is kept in a secure de-escalation room in a place of secure custody or of secure temporary detention for more than one hour, the person in charge of the premises in which the room is located shall review the continued need to keep the young person in the secure de-escalation room at the end of the first hour and at least every one hour thereafter.

	48. (1) An application to a Director under subsection 126 (1) of the Act for approval of a locked room for use for the secure isolation of children or young persons shall be made to a Director in a form provided by the Minister and available on the website of the Government of Ontario Central Forms Repository under the listing for the Ministry of Children and Youth Services.  O. Reg. 121/11, s. 7 (1); O. Reg. 172/17, s. 1. 

(2) An application in the form referred to in subsection (1) shall be accompanied by the applicant’s written policies and procedures with respect to the use of a secure isolation room together with such other information concerning the service provider’s program, the room and the proposed use of the room for secure isolation as a Director considers necessary to determine whether the room should be approved for use for the secure isolation of children or young persons.  R.R.O. 1990, Reg. 70, s. 48 (2); O. Reg. 122/09, s. 7 (2); O. Reg. 121/11, s. 7 (2).

(3)  Upon receipt of an application under subsection (1), a Director may inspect the premises and the room to be approved for the purposes of determining whether the room can be approved.  R.R.O. 1990, Reg. 70, s. 48 (3).
(4) An approval or renewal of an approval of a locked room for use for the secure isolation of children or young persons shall be in a form provided by the Minister and available on the website of the Government of Ontario Central Forms Repository under the listing for the Ministry of Children and Youth Services.  O. Reg. 121/11, s. 7 (3); O. Reg. 172/17, s. 1.

(5) A refusal or withdrawal of an approval of a locked room for use for the secure isolation of children or young persons shall be in a form provided by the Minister and available on the website of the Government of Ontario Central Forms Repository under the listing for the Ministry of Children and Youth Services.  O. Reg. 121/11, s. 7 (3); O. Reg. 172/17, s. 1.
	Applications

1. An application to a Director under subsection 173 (1) of the Act for approval of a locked room for use for the de-escalation of situations and behaviour involving children or young persons shall be made to a Director in the form entitled “Application for Approval of a Secure De-escalation Room” provided by the Minister and available on the website of the Government of Ontario Central Forms Repository under the listing for the Ministry of Children and Youth Services. 

2. An application in the form referred to in [1] shall be accompanied by the applicant’s written policies and procedures with respect to the use of a secure de-escalation room together with such other information concerning the service provider’s program, the room and the proposed use of the room as a Director considers necessary to determine whether the room should be approved for use for the de-escalation of situations and behaviour involving children or young persons. 

3. Upon receipt of an application under [1], a Director shall inspect the premises and the room to be approved for the purposes of determining whether the room can be approved for use for the de-escalation of situations and behaviour involving children and young persons.

4. [bookmark: _GoBack]An approval or renewal of an approval of a locked room for use for the secure de-escalation of situations and behaviour involving children or young persons shall be in the form entitled “Approval or Renewal of Approval of a Secure De-escalation Room” provided by the Minister and available on the website of the Government of Ontario Central Forms Repository under the listing for the Ministry of Children and Youth Services.

5. A refusal or withdrawal of an approval of a locked room for use for the secure de-escalation of situations and behaviour involving children or young persons shall be in the form entitled “Refusal of an Approval or Withdrawal of an Approval of Secure De-escalation Room” provided by the Minister and available on the website of the Government of Ontario Central Forms Repository under the listing for the Ministry of Children and Youth Services.




