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About this consultation
[bookmark: _Hlk533771296]The Ontario government is considering making changes to the Real Estate and Business Brokers Act, 2002. This legislation governs real estate brokerages, brokers and salespersons, setting the rules for how they conduct business and interact with consumers. 

The act and its regulations protect consumers by, among other things:

· Prohibiting anyone from trading in real estate unless registered; 
· Requiring registrants to comply with a Code of Ethics which is set out in regulation;
· Requiring specific disclosures to consumers; and,
· Imposing maximum penalties, including fines, for violations of the act and regulations under the act.

In 2017, there were more than 82,000 real estate brokerages, brokers and salespersons registered with the Real Estate Council of Ontario, the administrative authority responsible for administering and enforcing the Real Estate and Business Brokers Act, 2002, and its regulations.  The Real Estate Council of Ontario is a not-for-profit corporation that is governed by an independent board of directors.  It is wholly self-financed through fees paid by registrants under the act.

The real estate sector and business practices have changed significantly since the act was passed. The ministry has heard from both consumers and real estate registrants that it is time to update the act and its regulations.

The government wants to hear from Ontarians about those aspects of the legislation that are working well, and those that could be improved. Your feedback on some or all of the questions that follow will provide important information that will inform proposals to update this important legislation. 

Share your ideas by visiting Ontario.ca/RealEstateAct to complete an online survey or email your ideas to REBBA@ontario.ca. 

Note: Where the term “registrants” is used below, it refers to real estate brokerages, brokers and salespersons registered with the Real Estate Council of Ontario under the Real Estate and Business Brokers Act, 2002.


Introduction

It has been almost two decades since there has been a broad review of the legislation that governs real estate salespersons, brokers and brokerages.  The sector has changed dramatically since then, with new buying and selling strategies, new technologies and consumer preferences that need to be considered. 

Real estate is an important part of the provincial economy.  In 2017, more than 82,000 real estate brokerages, brokers and salespersons were registered in Ontario and the province had home sales of approximately $95.5 billion (Source: Canadian Real Estate Association).  We need to make sure that the rules governing real estate professionals and the brokerages that employ them are efficient, fair and up-to-date with modern realities. 

The government is consulting with consumers and real estate registrants about changes to better support a fair and competitive real estate sector.  We are considering rules and practices that fall under one or more of the following themes:
[bookmark: _Hlk533772152]
A. Consumer protection – To better protect consumers and enhance choice, there is need for greater transparency in the offer process, improved disclosures and more clarity about what types of professional services are available.
B. Enhanced professionalism – Educational and ethical requirements should be reviewed to ensure they reflect the realities of the modern real estate sector.
C. [bookmark: _Hlk533688533]Modern regulation – Modern governance approaches and compliance tools should be considered to enhance the effectiveness and accountability of the Real Estate Council of Ontario’s regulation of the profession.
D. Strong business environment – Legislative and regulatory frameworks and processes should be streamlined to enhance business viability.

In addition, we are looking at opportunities to make changes that would reduce burden for consumers, registrants and/or the regulator (Real Estate Council of Ontario) while maintaining consumer protection.

This consultation is about updating the Real Estate and Business Brokers Act, 2002 and the rules for real estate brokerages, brokers and salespersons. It does not cover issues related to the real estate market itself, nor does it address the actions of buyers and sellers of real estate. 


Consultation questions


A. CONSUMER PROTECTION

1. Transparency in the offer process

Under the current rules, when there are competing offers for a single property the brokerage that is working with the seller must disclose the number of competing offers to every person who has made an offer.  The brokerage is prohibited from disclosing the details of the competing offers.

Allowing registrants to disclose the details of competing offers to other bidders may benefit both buyers and sellers by making this process more transparent. Prospective buyers would have better information to inform their decisions, while sellers would know that potential buyers had not been deterred by the prospect of a blind bidding war.


	What do you think?

	1.1. Would you support changes to allow registrants to disclose the details of competing bids in multi-offer situations?  
If so:
a) Should this disclosure require the consent of all parties?
or
b) Should the disclosure be the norm, with parties having the ability to opt out?
Please explain.

	1.2. If the legislation is changed to permit registrants to disclose the details of competing offers, should the disclosure be limited to those making offers or should it be available to anyone who inquires?

	1.3. If the legislation is not changed to permit registrants to disclose the details of competing offers, should they be prohibited from submitting offers that automatically increase if higher offers are submitted by another party (i.e., escalation clauses)?

	1.4. If the legislation is not changed to permit registrants to disclose the details of competing offers, should they be prohibited from submitting offers before the advertised offer period begins?

	1.5. Other comments? 




2. Relationships with consumers: clients and customers 

Ontario’s Real Estate and Business Brokers Act, 2002 distinguishes between “clients” and “customers” based on the kind of agreement each has with a registered brokerage (note that the agreement is with the brokerage and not the individual broker or salesperson).  These terms are defined in the General Regulation under the act[footnoteRef:1]. [1:  1. (1) In the Act and the regulations,
“client” means,
(a) with respect to a brokerage and a trade in real estate, a person who, in the trade, is represented under a representation agreement by the brokerage, and
(b) with respect to a broker or salesperson and a trade in real estate, a person who, in the trade, is represented under a representation agreement by the brokerage that employs the broker or salesperson, if the broker or salesperson represents the person pursuant to the agreement; (“client représenté”)

“customer” means,
(a) with respect to a brokerage and a trade in real estate, a person who, in the trade,
(i) has an agreement with the brokerage under which the brokerage provides services to the person, and
(ii) is not represented under a representation agreement by the brokerage or any other brokerage, and
(b) with respect to a broker or salesperson and a trade in real estate, a person who, in the trade, obtains services under an agreement, other than a representation agreement, from the brokerage that employs the broker or salesperson, if the broker or salesperson provides services to the person pursuant to the agreement; (“client non représenté”)
] 


A person who has a representation agreement with a brokerage is a client. In this situation, the brokerage undertakes to represent the client for the purposes of trading in real estate.  This is a fiduciary relationship; that is, a relationship in which one party places special trust, confidence, and reliance in and is influenced by another. 

A person who has an agreement with a brokerage, where the brokerage undertakes to provide services – but not to represent the person –  is a customer. There is no fiduciary relationship and registrants are not required to act in the best interest of their customers.

Brokerages (and the salespersons and brokers they employ) owe different duties, including disclosures, to clients than they do to customers. This distinction may not always be clear to consumers.


	[bookmark: _Hlk534818818]What do you think?

	2. 
2.1. What is the best way to ensure that consumers understand the agreements they enter into with brokerages and the kinds of services and duties that are owed to them? For example:
What kind of information should brokers and salespersons be required to provide to clients? To customers?
At what stage should this information be provided and how should it be documented?
What is the best approach for dealing with and documenting changes in relationships and/or changes in services to be provided?

	2.2. What are the implications of requiring a consumer to enter a formal agreement with a brokerage before any services are provided? 

	2.3. Other comments?




3. [bookmark: _Hlk536083735]Relationships with consumers: multiple representation 

In December 2017 the Real Estate and Business Brokers Act, 2002 was amended to, among other things, allow new rules to be developed in regulation to address conflicts of interest that can arise when a single real estate brokerage, broker or salesperson represents more than one client in a trade. This is known as multiple representation. Regulation changes are needed before any new rules would come into effect.

The government is considering proposing that in multiple representation situations if a client wished to remain with the brokerage, a different broker or salesperson employed by the brokerage would have to be designated to represent each client that is a party to the trade. This is known as designated representation.

The government recognizes that there may be circumstances that warrant an exception to the general rule requiring designated representation; for example, where a broker has a long-standing relationship with both the seller and a potential buyer in the same trade and both clients are interested in working with that broker, or in a commercial transaction where each client is also represented by a lawyer.

The government is considering proposing changes to specify the conditions under which the broker or salesperson would be permitted to continue working with the parties for these circumstances. The relationships would change as the parties would no longer be the clients of the broker or salesperson.  The role of the broker or salesperson would shift from representing each party to facilitating the trade. In this role, the broker or salesperson could not advocate or provide advice to any of the parties. They could provide certain neutral services, such as facilitating information exchange between the parties and preparing and presenting offers and counter-offers at the parties’ direction.

The new rules would specify the conditions that would have to be met before this could happen.


	What do you think?

	1. 
3. 
3.1. Are there circumstances in which multiple representation should be prohibited outright?  If so, please describe.

	3.2. What conditions would need to be met before a brokerage should be permitted to represent more than one party in a trade through designated representation (e.g., informed consent)? 
What compliance and oversight measures should be required to ensure consumer protection (e.g., confidentiality of client information)?

	3.3. What conditions would need to be met before a broker or salesperson could provide facilitation services to more than one party in a single trade (e.g., informed consent)? 
What measures should be required to ensure that consumers understand the implications of the change in the role of the broker or salesperson from representation to facilitation? 

	3.4. At what stage should a broker or salesperson be required to raise the issue of multiple representation with a consumer and explain what the options would be in the event the situation arises?

	3.5. Other comments?


4. [bookmark: _Hlk535508754][bookmark: _Hlk535502366]Real Estate and Business Brokers Act scope and exemptions

The Real Estate and Business Brokers Act, 2002 requires that any person who trades in real estate in Ontario must be registered to do so. This requirement is subject to certain exemptions, including for full-time employees of builders and vendors of new homes. 

Builders and vendors of new homes are regulated through the Ontario New Home Warranties Plan Act.

The government has heard from some stakeholders that the current exemption for full-time employees of builders and vendors of new homes results in a consumer protection gap and should be removed.


	What do you think?

	1. 

	2. 

	3. 

	4. 

	5. 
5.1. 
5.2. 
4. 
4.1. Does the current situation leave a gap in consumer protection for those who buy new homes? If so, please describe.

	6. 

	4.2. What would the implications be of regulating the employees of builders and vendors of new homes under the Real Estate and Business Brokers Act, 2002, while the builders and vendors that employ them are subject to a different regulatory framework?

	4.3. Should any of the other current exemptions in the Real Estate and Business Brokers Act, 2002[footnoteRef:2] be reconsidered? If so, please explain. [2:  Exemptions
5 (1)  Despite section 4, registration shall not be required in respect of any trade in real estate by, 
	(a)	an assignee, custodian, liquidator, receiver, trustee or other person acting under the Bankruptcy and Insolvency Act (Canada), the Corporations Act, the Business Corporations Act, the Courts of Justice Act, the Winding-up and Restructuring Act (Canada), or a person acting under the order of any court, or an executor or trustee selling under the terms of a will, marriage settlement or deed of trust;
Note: On the day subsection 4 (1) of the Not-for-Profit Corporations Act, 2010 comes into force, clause 5 (1) (a) of the Act is amended by adding “the Not-for-Profit Corporations Act, 2010” after “the Courts of Justice Act”. (See: 2017, c. 20, Sched. 8, s. 124)
	(b)	an auctioneer if the trade is made in the course of and as part of the auctioneer’s duties as auctioneer;
	(c)	a person who is registered under the Securities Act if the trade is made in the course of and as part of the person’s business in connection with a trade in securities;
	(d)	a financial institution described in subsection (1.1), if the trade is in real estate owned or administered by the financial institution;
	(e)	a person in respect of any mine or mining property within the meaning of the Mining Act or in respect of the real estate included in a Crown grant or lease, a mining claim or mineral lands under the Mining Act or any predecessor of that Act;
	(f)	a full-time salaried employee of a party to a trade if the employee is acting for or on behalf of his or her employer in respect of land situate in Ontario;
	(g)	a solicitor of the Superior Court of Justice who is providing legal services if the trade in real estate is itself a legal service or is incidental to and directly arising out of the legal services;
	(h)	a person, on the person’s own account, in respect of the person’s interest in real estate unless, 
	(i)	the trade results from an offer of the person to act or a request that the person act in connection with the trade or any other trade, for or on behalf of the other party or one of the other parties to the trade, or
	(ii)	the interest of the person in the real estate was acquired after the offer or request referred to in subclause (i) whether or not the trade is the result of the offer or request;
	(i)	a person in respect of the provision for another, for remuneration other than by commission, of all consultations, undertakings and services necessary to arrange for the routing of a right of way including the acquisition of land or interests in land for the purpose, and the person’s employees engaged in the project; 
	(j)	a person who trades in real estate solely for the purpose of arranging leases to which the Residential Tenancies Act, 2006 applies; or
	(k)	such persons or classes of persons that are prescribed as exempt from registration in respect of any class of trades in real estate.  2002, c. 30, Sched. C, s. 5 (1); 2006, c. 17, s. 255; 2007, c. 7, Sched. 7, s. 190 (1).
] 


	4.4. Are there any additional exemptions that should be considered? If so, please explain.

	4.5. Other comments?




B. ENHANCED PROFESSIONALISM

5. Code of Ethics

The Code of Ethics regulation under the Real Estate and Business Brokers Act, 2002 sets out the obligations that real estate brokerages, brokers and salespersons must meet in the course of trading in real estate. These obligations include rules about acting with fairness, honesty and integrity, disclosure requirements, financial responsibilities, advertising and others.

Violations of the Code of Ethics could be subject to the Real Estate Council of Ontario’s discipline and appeals processes (please see next section for questions related to the regulator’s compliance and enforcement processes).


	[bookmark: _Hlk534913234]What do you think?

	7. 
5. 
5.1. Is there a need to update the Code of Ethics to reflect contemporary business practices and expectations for the conduct of real estate brokerages, brokers and salespersons?  For example:
Would you be in favour of adding a general conflict of interest provision to the Code of Ethics? 
Would you be in favour of adding a general provision on professional misconduct/conduct unbecoming the profession to the Code of Ethics?
Does the Code include outdated, burdensome and/or unnecessary provisions that should be updated?
Please explain.

	5.2. Other comments?




6. Education/qualifications for real estate brokers and salespersons

Real estate brokers and salespersons must complete both a registration education program for entry into the profession, and mandatory continuing education while registered, to ensure they have the necessary knowledge and skills to provide competent and professional services to consumers. 

Educational requirements are set out in a regulation under the Real Estate and Business Brokers Act, 2002, which provides the registrar appointed by the Real Estate Council of Ontario with the authority to designate the educational courses that must be completed.

The government has heard from stakeholders that the educational requirements and/or qualifications for different classes of real estate registrants (i.e., salespersons, brokers, branch managers) should be reviewed to enhance professionalism.


	[bookmark: _Hlk534913280]What do you think?

	8. 

	9. 

	10. 

	11. 
6. 
6.1. In your view, should there be higher educational standards and/or qualification requirements for certain real estate registrants? If so, please describe.

	12. 

	13. 

	6.2. Do the registration and/or continuing education requirements include outdated, burdensome and/or unnecessary elements? If so, please describe.

	6.3. Other comments?


[bookmark: _Hlk535397534]

C. MODERN REGULATION

7. Updated processes and tools of regulation

When a brokerage, broker or salesperson fails to comply with the provisions of the Real Estate and Business Brokers Act, 2002 or its regulations (including the Code of Ethics) several courses of action are open to the regulator, the Real Estate Council of Ontario. Depending on the facts of the case and severity of the violation:

· The registrar appointed by the Real Estate Council of Ontario has the authority to issue proposals to revoke, refuse to renew, suspend, or attach conditions to the registration of the brokerage, broker or salesperson in the most serious cases (e.g., mortgage fraud). These sanctions may be appealed to the Licence Appeal Tribunal. 
· The registrar may refer alleged breaches of the Code of Ethics for a hearing before a discipline committee panel (e.g., failure to disclose pertinent information to all buyers).  The panel can order a registrant to take educational courses or pay a fine. 
· Cases involving a violation of the act or regulations other than the Code of Ethics (e.g., failure to put a client’s deposit into a trust account) may be prosecuted in provincial court. Possible penalties include fines or imprisonment.
· The registrar may also require the registrant to take educational courses, issue a written warning that is placed on the registrant’s record, or take other action in accordance with the act.

It is important to consider whether the Real Estate Council of Ontario has the appropriate compliance and enforcement powers, considering changes to the real estate industry, technology and regulatory practices over the last fifteen years.
For example, administrative penalties (APs) are a modern regulatory tool that is being used more frequently by regulators in Ontario and in other jurisdictions. An AP is a civil financial penalty for failure to comply with a legal requirement in a regulated sector and can be used to promote compliance with the legislation (e.g., under the Collection and Debt Settlement Services Act, 1990 an AP may be imposed on a collection agency that operates a branch office that is not authorized by its registration). 
Another regulatory tool that may be considered in cases where the Code of Ethics has been breached is the authority to order a registrant to forfeit all or part of the profits gained as a result of the breach (forfeiture of proceeds of unethical activity).


	What do you think?

	14. 

	15. 
7. 
7.1. Would you be in favour of providing the registrar of the Real Estate Council of Ontario with additional regulatory tools or powers?  If so, please describe.  

	16. 

	7.2. Would you be in favour of providing the discipline and appeals committee of the Real Estate Council of Ontario with additional regulatory tools or powers?  If so, please describe. 

	7.3. Would you be in favour of providing the Real Estate Council of Ontario with the power to impose administrative penalties for minor contraventions under the Real Estate and Business Brokers Act, 2002? 
If so, what kinds of infractions should be subject to such penalties?

	7.4. Would you be in favour of giving the Real Estate Council of Ontario the authority to order a brokerage, broker or salesperson to forfeit some or all of the proceeds obtained in the course of unethical activity if found guilty of breaching the Code of Ethics? Please explain your position. 

	7.5. Other comments?





D. Strong Business Environment

8. Incorporation

Real estate professionals in other jurisdictions and certain other kinds of professionals in Ontario may incorporate professionally. This means that they can provide their services through a corporation, which provides certain benefits, such as allowing them to realize certain tax advantages. 

Currently, the Real Estate and Business Brokers Act, 2002 does not permit registered brokers or salespersons to trade in real estate through a professional corporation. The industry has advocated for changes to the legislation to allow real estate salespersons and brokers to incorporate and benefit from tax treatment opportunities. 

Permitting real estate brokers and salespersons to incorporate would have implications for the province’s tax revenues.


	What do you think?

	17. 
8. 
8.1. Would you be in favour of permitting real estate salespersons and brokers to incorporate? 
If so, please describe the benefits of incorporation for real estate salespersons and brokers.

	8.2. What consumer protection considerations should be addressed if incorporation by salespersons and brokers is permitted?

	8.3. Other comments?




9. Designated areas of specialization 

There is currently no mechanism under the Real Estate and Business Brokers Act, 2002 for identifying whether a real estate registrant specializes in a specific practice area, or for assessing whether the registrant has the necessary knowledge and experience for specializing in that area (e.g., commercial real estate, agricultural real estate).

The real estate industry has expressed interest in the designation of areas of specialization.
	What do you think?

	18. 
9. 
9.1. Would you support the designation of areas of specialization for registrants who meet specific criteria? 
If so, which areas of specialization should be designated (e.g., commercial, agricultural, other)?

	9.2. What forms of assessment should be put into place before a registrant could be designated as a specialist in a particular area of specialization? 

	9.3. What requirements should be put into place to allow a registrant to maintain a specialist designation?

	9.4. Other comments?




E. BURDEN REDUCTION

10. Regulatory barriers

The government is interested in regulatory changes to streamline and eliminate complicated, inefficient, inflexible and out-of-date rules and processes, while maintaining standards to keep Ontarians safe and healthy. 

Almost two decades have passed since there was a broad review of the Real Estate and Business Brokers Act, 2002. In that time, there have been significant changes to the real estate sector, technology and regulatory best practices. It is time to consider opportunities to reduce burden for consumers, the real estate industry and/or the Real Estate Council of Ontario while maintaining consumer protection.


	[bookmark: _Hlk534994889]What do you think?

	19. 
10. 
10.1. Does the Real Estate and Business Brokers Act, 2002 pose any significant barriers to:
a) modern business practices or the adoption of innovative approaches or technologies?
b) the adoption of modern regulatory best practices?
c) Consumers working with real estate registrants?
If so, please describe.

	10.2. Other comments?




F. OTHER

Please use the space below to provide other comments or recommendations that should be considered as the government reviews the Real Estate and Business Brokers Act, 2002 and its regulations.


	[bookmark: _Hlk535246333]What do you think?

	20. 
11. 
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