Proposed Approach for Regulations under the Building Ontario Businesses Initiative Act, 2022 

Purpose:
Seeking feedback to a proposal for potential regulations to set out the requirements where public sector entities are required to give preferences to businesses in Ontario when conducting procurement processes 
Instrument Type: 
Regulation - LGIC
Bill or Act:
Building Ontario Businesses Initiative Act, 2022
Summary of the Proposal:
The government is committed to supporting Ontario businesses and intends to create a level playing field that reduces barriers and provides them with greater access to procurement opportunities with public sector entities, contributing to their growth to build their competitiveness for the global market. 
Under the Building Ontario Businesses Initiative Act, 2022, public sector entities are required to give preference to Ontario businesses, in accordance with the regulations, when conducting procurement processes for prescribed goods and services at the value of which are under the prescribed threshold amounts. 
The government of Ontario is considering making regulations to prescribe the circumstances in which public sector entities are required to give preference to Ontario businesses:
· governing when a business is considered to be an “Ontario business” for the purpose of the Act.  
· prescribing the types of goods and services
· prescribing the threshold amounts 
· specifying the manner in which preference is to be given to Ontario businesses
In the Building Ontario Businesses Initiative Act, 2022 ‘public sector entity’ means:
(a) a government entity as defined in the Supply Chain Management Act (Government, Broader Public Sector and Health Sector Entities) (SCMA), 2019, and
(b) a designated broader public sector organization as defined in the Broader Public Sector Accountability Act (BPSAA), 2010

Potential regulations that are being considered
1.  Defining “Ontario business” for the purpose of the Act.  

The government of Ontario is proposing that the definition of “Ontario business” in Building Ontario Businesses Initiative Act, 2022 be in line with definitions used in other Canadian jurisdictions.  By way of example, other jurisictions include the following in their definitions:
 
Businesses such as: a manufacturer, a vendor, a supplier or a distributor in various business forms that regularly conducts its activities on a permanent basis in the jurisdiction, where:  

· “Business forms” refers to the structure of a business, e.g., sole proprietor, partnership, and corporation 

· “Business activities” are activities undertaken by the business which could include manufacturing, producing and distributing goods (both manufactured and intangible) and services. This will include manufacturers that produce goods and/or provide services within the jurisdiction and suppliers or distributors that source goods and/or services from outside of the jurisdiction to supply the jurisdiction’s needs)

· “A business that regularly conducts its business activities on a permanent basis in the jurisdiction” is business that has a physical location or place of business in the jurisdiction, which is clearly identified by name and is accessible during normal business hours.  

The government of Ontario is also considering whether it can determine/assess if a business has a permanent presence in Ontario by using the following criteria:
· Having over 50% of the full-time employees located in the jurisdiction; or
· Paying over 50% of the wages, salaries or fees to employees or contractors located in the jurisdiction
· Produces the majority of the value of a good or service in the jurisdiction
Regulation Development Considerations
· The definition needs to be clear to minimize interpretation issues so that the procuring entities can easily determine whether a business is an Ontario business and at the same time, it will not be too onerous on the business to provide proof that it is an “Ontario business” for the purpose of the Act.  

· It is intended to cover various business forms and activities for a business that regularly conducts business activities on a permanent basis in Ontario.

Input sought
The government of Ontario is seeking feedback to the following questions to inform the development of a regulation to define Ontario business:
A. Are there Ontario businesses that could have been inadvertently excluded from the proposed definition?
B. [bookmark: _Hlk133412656]Is having a “place of business” or “a physical location” in Ontario a way of assessing whether a business is based in Ontario? Are they sufficient means? If not, what other measures need to be considered?
C. Are “percentage of full-time employees in Ontario”, “percentage of salaries, or fees to employees or contractors located in Ontario”, “produces majority value of goods and services in Ontario” reasonable indicators or measures of an “Ontario business” the correct measures?  Do you think these measures should be in the definition and why?  
D. Are there other considerations that should be taken into account when defining an 'Ontario business’?
E. Do you anticipate any implementation issues if the above-mentioned elements such as “business form”, “business activity”, “place of business” are included in the definition? 

2. Prescribing goods and services and prescribing the corresponding threshold amounts for the purpose of giving preference
The government of Ontario is proposing the following to be prescribed through regulations: 
(i)  All goods and services (including construction) to be in scope of the Act
(ii) specify the corresponding threshold amounts for goods and services (including construction) based on entity type, consistent with the thresholds in the Canada Free Trade Agreement (CFTA)
Note: Once prescribed, a public sector entity will be required to give preference to Ontario businesses when procuring goods and services of value below the specified threshold.
	Potential Entity Type Under the Ontario Businesses Initiative Act, 2022
	Entity Group Under CFTA 
	Sector
	Proposed Threshold

	A government entity under SCMA1
	Departments, ministries, agencies, boards, councils, committees, commissions, and similar agencies of a Party 
	Goods
	Below 
$30,300

	
	
	Services
	Below $121,200

	
	
	Construction
	Below $121,200

	A government entity under SCMA2
	Crown corporations, government enterprises, and other entities that are owned or controlled by a Party through ownership interests
	Goods
	Below $605,600

	
	
	Services
	Below $605,600

	
	
	Construction
	Below $6,056,100

	Designated BPS organization under BPSAA
	School boards, and publicly-funded academic, health, and social service entities as well as any corporation or entity owned or controlled by one or more of the preceding entities
	Goods
	Below $121,200

	
	
	Services
	Below $121,200

	
	
	Construction
	Below $302,900


Note:
1 Ontario Ministries and likely most Ontario Provincial Agencies are entities of this type
2 Likely some Ontario Provincial Agencies, the Ontario Power Generation (OPG) and Independent Electricity System of Operator (IESO) are entities of this type

Regulation Development Considerations
The thresholds to be prescribed will allow Ontario to maximize the potential of the regulation to contribute to the growth of Ontario businesses.  

Input sought:
The government of Ontario is seeking feedback regarding the proposal to prescribe goods and services and the corresponding threshold amounts for the purpose of giving preference:
(i) Prescribe goods and services
A. Are there any goods or services that should not be in scope of the regulation? And, why or why not?

(ii)  Specify the threshold amount
A. Are there any unintended consequences if the thresholds are based on entity type rather than using the same threshold for all public sector entities? 
B. Is there any other option that should be considered?

3. Specifying the manner in which preference is to be given to Ontario businesses
The government of Ontario is considering specifying the following methods for giving preference to Ontario business in regulation for procurements below the specified monetary thresholds:

(i) inviting only Ontario businesses to participate in a procurement process
(ii) giving a points or percentage advantage during the evaluation of bids to Ontario businesses when businesses from outside of Ontario are eligible to participate in a procurement process
Regulation Development Considerations:
The proposed regulation to prescribe methods in giving preference is intended to provide direction to public sector entities in giving preference so that they can be applied in a consistent manner.  The methods to be prescribed should be easy to implement and recognizes the need for flexibility to meeting business needs.

Input Sought:

The government of Ontario is seeking feedback regarding the proposal to specify and govern the manner to give preference to Ontario businesses in procurement processes:
A. From a procuring entity perspective, are the above proposed methods to apply preference easy to implement?
B. Are there other methods of giving preference that should be considered?
C. If Ontario specifies giving points or percentage advantage to an Ontario business, should the maximum number of the points or percentage advantage be specified in the regulation, or should it be left to the public sector entity to determine on a case-by-case basis for each procurement?

Other input sought

The government of Ontario is also seeking input to the scope of potential procurement processes under the Act:
A. Are there any procurement processes that should be excluded from the requirement to comply with the proposed regulatory requirements to give preference to Ontario businesses?
Analysis of Regulatory Impact:
The potential regulations, if approved, would provide for the circumstances for which public sector entities, are required to give preference to Ontario business when conducting procurement processes in accordance with the requirements of the regulations under the Building Ontario Businesses Initiative Act, 2022.
Anticipated Costs
The potential regulations are in the development stage and may be refined based on feedback from stakeholders. It is anticipated that impacted public sector entities may incur some direct compliance costs including administrative costs of learning and applying the regulations in the procurement processes to ensure compliance.  The total direct compliance costs will be determined once the proposal is finalized.
Anticipated Benefits
It is the intention that the potential regulations will support the creation of a level playing field for Ontario Businesses, will reduce barriers and provide Ontario businesses with greater access to public procurement opportunities, helping them sell more goods and services to drive economic recover. 
Further information:
Broader Public Sector Accountability Act, 2010, S.O. 2010, c. 25 (ontario.ca)
Building Ontario Businesses Initiative Act, 2022, S.O. 2022, c. 2, Sched. 2
Supply Chain Management Act (Government, Broader Public Sector and Health Sector Entities), 2019, S.O. 2019, c. 15, Sched. 37 (ontario.ca)
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