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Caution:
This consultation draft is intended to facilitate dialogue concerning its contents. Should the decision be made to proceed with the proposal, the comments received during consultation will be considered during the final preparation of the regulation. The content, structure, form and wording of the consultation draft are subject to change as a result of the consultation process and as a result of review, editing and correction by the Office of Legislative Counsel.
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ontario regulation 
To be made under the
Personal Health Information Protection Act, 2004
Amending O. Reg. 329/04
(GENERAL)

	1.  (1)  Ontario Regulation 329/04 is amended by adding the following sections:

Application of s. 51 (5) of the Act, para. 1 records
	18.1.1  (1)  This section applies to the Agency when it is acting as the prescribed organization under subsection 51 (5) of the Act with respect to the records listed in paragraph 1 of that subsection.

	(2)  The right of access for the purposes of paragraph 1 of subsection 51 (5) of the Act is limited to the following records:

	1.	Records that are derived from the Digital Health Drug Repository or a successor repository.

	2.	Records that are derived from the Ontario Laboratories Information System or a successor repository.

	(3)  The Agency shall make available a digital means of access to permit individuals specified by the Agency who have an Ontario Health Account to access the records described in subsection (2).

	(4)  The Agency shall publish instructions on the Agency’s website, or by such other means as the Agency considers advisable, to instruct persons who wish to access the records described in subsection (2) but who cannot or do not wish to use the digital means of access on how to request access to the records from the applicable health information custodian or custodians.

	(5)  The Agency,

[bookmark: _Hlk169083178]	(a)	shall respond to requests for access to the records described in subsection (2) through the digital means of access if the request is made by an individual specified by the Agency who has an Ontario Health Account, and shall act as if it is a health information custodian in providing access to those records through the digital means of access; and

	(b)	is not required to respond to any other requests for access to the records.

	(6)  The Agency is not required to consider the exceptions from the right to access a record listed in clauses 52 (1) (a) to (f) of the Act, but shall,

	(a)	ensure that the health information custodian that provided or intends to provide the personal health information to the electronic health record has been notified that the Agency may provide access to the record of personal health information pursuant to Part V of the Act; and

	(b)	if the health information custodian does not identify an exception listed in clauses 52 (1) (a) to (f) of the Act that applies, provide access to the record in accordance with Part V of the Act and this section.

	(7)  The Agency is exempt from the requirements in subsections 52 (4) to (7) of the Act when providing access to the records.

	(8)  A health information custodian may notify the Agency if the custodian determines that an exception listed in clauses 52 (1) (a) to (f) of the Act applies to one of the records the custodian intends to provide or has provided to the electronic health record, and if it does,

	(a)	the Agency shall deactivate access through the digital means of access to all of the affected individual’s records, whether they were provided by that health information custodian or not, including by deactivating the affected individual’s access to their Ontario Health Account; and

	(b)	subsection 52 (2) of the Act does not apply to access to the records through the digital means of access.

	(9)  If the Agency deactivates access through the digital means of access under subsection (8), the Agency shall,

	(a)	provide updates to the health information custodian who provided notice under subsection (8) to determine whether the exception is still applicable at least once every two weeks or in accordance with such other timeframe as the Agency and the custodian may agree to while access through the digital means of access is deactivated;

	(b)	redirect the individual to the health information custodian or custodians that provided the applicable records so that the individual can obtain the records directly from them in accordance with Part V of the Act; and

	(c)	reactivate the affected individual’s access through the digital means of access if,

	(i)	the health information custodian indicates that the deactivation is not necessary because the exceptions listed in clauses 52 (1) (a) to (f) of the Act no longer apply, and

	(ii)	no other exceptions listed in clauses 52 (1) (a) to (f) of the Act have been identified by the Agency or by a health information custodian as applying to any of the affected individual’s records for which access would be reactivated.

	(10)  The Agency is exempt from the requirement in subsection 52 (1.1) of the Act to provide the records through the digital means of access in the electronic formats specified in that subsection.

	(11)  The Agency is exempt from the requirement in section 55 of the Act to make corrections to the records.

	(12)  For greater certainty, the Agency is entitled to rely on an assertion made in relation to this section in accordance with the rules set out in subsection 71 (4) of the Act.

	(13)  The provisions of Part III of the Act apply to the Agency, with necessary modifications, when it is carrying out its powers, functions and responsibilities under this section.

	(14)  In this section,

“electronic health record” has the same meaning as in section 55.1 of the Act.

Application of s. 51 (5) of the Act, para. 2 records
	18.1.2  (1)  This section applies to the Agency when it is acting as the prescribed organization under subsection 51 (5) of the Act with respect to the records listed in paragraph 2 of that subsection.

	(2)  Despite clause 54 (1) (a) of the Act, the Agency is only required to provide a summary of the information contained in the records described in paragraph 2 of subsection 51 (5) and is not required to provide access to the actual records.

	(3)  The Agency is not required to provide the summaries in respect of any period that is more than 12 months before the date of the access request.

	(4)  The Agency shall make available,

	(a)	a digital means of access to permit individuals specified by the Agency who have an Ontario Health Account to access the summaries; and

	(b)	an alternative process to permit individuals who cannot or do not wish to use the digital means of access to access the summaries. 

	(5)  The Agency,

	(a)	shall respond to requests for access to the records described in paragraph 2 of subsection 51 (5) of the Act through the digital means of access if the request is made by an individual specified by the Agency who has an Ontario Health Account, and shall act as if it is a health information custodian in providing access to those records through the digital means of access;

	(b)	shall respond to all requests for access to the records described in paragraph 2 of subsection 51 (5) of the Act through the alternative process, and shall act as if it is a health information custodian in providing access to those records through the alternative process; and

	(c)	is not required to respond to any other requests for access to the records.

	(6)  Despite clause (5) (a), if an individual’s access through the digital means of access has been deactivated under section 18.1.1, the Agency shall redirect the individual to the alternative process and provide access to the summaries through the alternative process.

	(7)  If the Agency determines that an exception listed in clauses 52 (1) (a) to (f) of the Act applies to one of the summaries the Agency has made available or intends to make available through the digital means of access,

	(a)	the Agency shall deactivate access through the digital means of access to all of the affected individual’s records, including by deactivating the affected individual’s access to their Ontario Health Account; and

	(b)	subsection 52 (2) of the Act does not apply to access to the records through the digital means of access.

	(8)  If the Agency deactivates access through the digital means of access under subsection (7), the Agency shall,

	(a)	assess whether the exception listed in clause 52 (1) (a) to (f) of the Act continues to apply at least once every two weeks while access through the digital means of access is deactivated;

	(b)	redirect the individual to the alternative process and provide the individual access through the alternative process to any of their summaries,

	(i)	that are not subject to an exception listed in clauses 52 (1) (a) to (f) of the Act, and

	(ii)	for which access through the digital means of access has been deactivated; and

	(c)	reactivate the affected individual’s access through the digital means of access if the Agency determines that,

	(i)	the deactivation is not necessary because the exceptions listed in clauses 52 (1) (a) to (f) of the Act no longer apply to the summaries, and

	(ii)	no other exceptions listed in clauses 52 (1) (a) to (f) of the Act have been identified by the Agency or by a health information custodian as applying to any of the affected individual’s records for which access would be reactivated.

	(9)  The Agency is exempt from the requirement in subsection 52 (1.1) of the Act to provide the summaries through the digital means of access in the electronic formats specified in that subsection.

	(10)  Despite subsection 54 (2) of the Act, 

	(a)	the Agency shall respond to the request for access to the record no later than 90 days after receiving the request; and

	(b)	subsection 54 (3) of the Act applies, with necessary modifications, and may authorize a further period of time of not more than 30 days to respond.

	(11)  The provisions of Part III of the Act apply to the Agency, with necessary modifications, when it is carrying out its powers, functions and responsibilities under this section.

	(12)  For greater certainty, the Agency is entitled to rely on an assertion made in relation to this section in accordance with the rules set out in subsection 71 (4) of the Act.

Application of s. 51 (6) of the Act
	18.1.2.1  For the purposes of applying subsection 51 (6) of the Act, a health information custodian is, despite clause 54 (1) (a) of the Act, only required to provide a summary of the information contained in the records described in that subsection, if the information is available, and is not required to provide access to the actual records.

	(2)  Subsection 18.1.1 (3) of the Regulation, as made by subsection (1), is revoked and the following substituted:

	(3)  The Agency shall make available,

	(a)	a digital means of access to permit individuals who have an Ontario Health Account to access the records described in subsection (2); and

	(b)	an alternative process to permit individuals who cannot or do not wish to use the digital means of access to access the records described in subsection (2).

	(3)  Subsection 18.1.1 (4) of the Regulation, as made by subsection (1), is revoked.

	(4)  Subsection 18.1.1 (5) of the Regulation, as made by subsection (1), is revoked and the following substituted:

	(5)  The Agency,

	(a)	shall respond to requests for access to the records described in subsection (2) through the digital means of access if the request is made by an individual who has an Ontario Health Account, and shall act as if it is a health information custodian in providing access to those records through the digital means of access;

	(b)	shall respond to all requests for access to the records described in subsection (2) through the alternative process, and shall act as if it is a health information custodian in providing access to those records through the alternative process; and

	(c)	is not required to respond to any other requests for access to the records.

	(5)  Clause 18.1.1 (8) (a) of the Regulation, as made by subsection (1), is revoked and the following substituted:

	(a)	the Agency shall deactivate access through the digital means of access to all of the affected individual’s records, whether they were provided by that health information custodian or not; and

	(6)  Clause 18.1.1 (9) (b) of the Regulation, as made by subsection (1), is revoked and the following substituted:

	(b)	redirect the individual to the alternative process and provide the individual access through the alternative process to any of their records described in subsection (2),

	(i)	that are not subject to an exception listed in clauses 52 (1) (a) to (f) of the Act, and

	(ii)	for which access through the digital means of access has been deactivated; and

	(7)  Clause 18.1.2 (4) (a) of the Regulation, as made by subsection (1), is amended by striking out “specified by the Agency”.

	(8)  Clause 18.1.2 (5) (a) of the Regulation, as made by subsection (1), is amended by striking out “specified by the Agency”.

	(9)  Clause 18.1.2 (7) (a) of the Regulation, as made by subsection (1), is revoked and the following substituted:

[bookmark: _Hlk169684881]	(a)	the Agency shall deactivate access through the digital means of access to all of the affected individual’s records; and

Revocation
	2.  Subsection 1 (1) of Ontario Regulation 394/22 is revoked.

Commencement
	3. [Commencement]
