Regulatory Posting: Extended Day and Third Party Programs
Context
The Education Act requires school boards to operate an extended day program (i.e., a before-and/or after-school program) for full-day kindergarten (FDK) pupils in every FDK elementary school.
School boards, the child care sector and families have told the government that they require greater flexibility in order to ensure that high-quality before- and/or after-school programs are available to all children enrolled in FDK.
For the 2010-2011 school year, a third of FDK schools offered before- and after-school programs operated by third parties, such as the YMCA and Family Day Care Services. This is working well for families.
That is why, on March 29, 2011, the government introduced Schedule 10 to Bill 173, which proposes amendments to the Education Act. If approved by the Legislative Assembly, these amendments would allow school boards the choice to either directly operate before- and/or after-school programs, or to enter into agreements with third party operators that meet specified criteria.

Under the proposed amendments to the Education Act, subject to regulations, policies and guidelines, school boards would be required to either:

(a) Directly operate before- and/or after-school programs (i.e., extended day programs under S. 259 of the Education Act) for four- and five-year-olds at FDK schools on at least every instructional day, OR
(b) Ensure the operation of a licensed third party child care program under an agreement between the board and the operator to deliver before- and/or after-school programs for four- and five-year-olds at FDK schools, provided that school boards ensure these programs are:
· Delivered on at least every instructional day;
· Delivered on the school premises;
·  Led by a Registered Early Childhood Educator (ECE);
· A day nursery program licensed under the Day Nurseries Act or another program prescribed by the regulations; and
· In compliance with any additional conditions set in regulation.

If a school board’s agreement with a third party operator is terminated or a third party program ceases to operate during a school year, the board would be required to ensure a replacement program is in place for the balance of the school year within seven days. The replacement program may be operated by either a board or a third party.

Subject to the approval of the proposed amendments to the Education Act by the Legislative Assembly, the operational framework for third party before- and/or after-school programs would be set out in regulation.
Proposed Regulatory Framework
Regulatory requirements governing board-operated before- and/or after-school programs are currently set out in O. Reg. 225/10 – Extended Day Programs. The regulation also identifies the schools that are subject to a school board’s duty to operate a before- and/or after-school programs for FDK pupils. If the amendments in Schedule 10 to Bill 173 are approved by the Legislative Assembly, it is proposed to repeal O. Reg. 225/10 and replace it with a new regulation – Extended Day and Third Party Programs – that would identify FDK schools and govern before- and/or after-school programs operated by both school boards and third party operators. The existing elements of O.Reg. 225/10 that apply to board-operated before- and/or after-school programs would be included in the new regulation.
The other provisions that would be included in the proposed new regulation are summarized below.
Communication of Program Fees

No later than the first school day in January before the new school year, every school board would be required to post the proposed fee for the before- and/or after-school programs being operated by either the board or a third party at the board’s FDK schools (e.g. for a program to be operated in the 2012-13 school year, the proposed fees would need to be posted by January 2012).

The board would also be required to communicate the proposed fees in writing to parents of pupils enrolled in the school in junior kindergarten and, if relevant, kindergarten and other classes in the primary or junior divisions, as well as to parents who have expressed an interest in enrolling their children in the school in the next school year in junior kindergarten, kindergarten and, if relevant, other classes in the primary or junior divisions.

The proposed fees would be used in determining whether or not a before- and/or after-school program is viable at specific FDK school sites.

After determining viability and planning its before- and/or after-school program (see below), a school board would be required to post the actual school-specific daily fees on its website and communicate these fees in writing to parents. This would be done no later than one day before the last day of April before the new school year.

Program Viability
A school board would not be required to ensure the operation of a before- and/or after school program at FDK schools where the program has a projected enrolment of less than 20 children in either the before and/or after school portions of the program.
Thus, a before and/or after school program could be viable after school but not before school, or vice versa, in which case a board would only be required to operate a program or ensure the operation of a program during the portion of the day in which it is viable.

Each school board would be required to determine viability by projecting enrolment based on information that is has collected from parents, including:

· Their intentions of enrolling their children in a before- and/or after-school program;

· Their interest in enrolling their children in programs operated on non-instructional days (i.e. professional development day or holidays); and

· Their preferences with respect to the hours of operation for before- and/or after-school programs and programs on non-instructional days (where applicable).
Boards would be required to reassess program viability each year.

Planning Before- and/or After-School Programs

School boards would be required to consider the information that was collected when determining program viability when planning the before- and/or after school programs that would be operated at its FDK schools. Where it is proposed that the program would be operated by a third party, the board would confirm the following with the third party operator:

· The hours of the day during which the operator would operate the program;

· Whether the program would be offered for older children (e.g. grades 1 – 6); and

· Any non-instructional days on which the program would be operated.
By May 15 before the new school year, school boards would be required to submit the following information to the Minister of Education regarding third party before- and/or after- school programs:

· A list of schools of the board that will have programs operated by third party operators in the upcoming school year;
· The fees that the operators will charge;
· A statement confirming that the program meets the requirements under the Education Act.
School boards would be required to provide similar information to the Minister regarding any before- and/or after-school programs that they directly operate by the same date.

Conditions of School Board/Third Party Agreements

If a board chooses to meet its obligation to ensure that a before-and/or after-school program is operated through an agreement with a third party operator, it would first need to confirm that the third party operator would eligible to receive fee subsidy payments for children enrolled in its program and the agreement with the third party would be required to include the following conditions:

(a) The content of the program would be the same content that school boards are required to include in a board-operated extended day program. The board’s content requirement would be prescribed by Minister’s policy.
(b) The operator would ensure that staff or contractors who have regular direct contact with the children enrolled in its program report to the school’s principal if they become aware that a pupil of the school may have engaged in an unsafe activity that could be grounds for suspension or expulsion.

Termination of Agreements

If a school board’s agreement with a third party operator is terminated or a third party program ceases to operate, the board would be required to ensure a replacement program would be in place during the school year during the same hours and on the same non-instructional days (where applicable) as the program that has ceased to operate. The replacement program may be operated by either the school board or by a third party operator.

Transition Provision
O. Reg 225/10 currently provides that for the 2011-12 school year, a school board is not required to determine viability or operate a before- and/or after-school program in a FDK school if the board had an agreement with a third party to operate a before- and/or after-school program on the school site before the regulation came into force.

The proposed new regulation would continue this one year transitional exemption. Thus, the third party program operator requirements in the proposed regulation would not apply to operators of transitional before- and/or after school program. However, for the 2012-13 school year and beyond, all third party before- and/or after-school programs would be required to comply with the requirements of the proposed regulation.
Revocation of Spent Regulation

In addition to the regulatory changes proposed above, the Ministry is proposing the revocation of O. Reg. 500/00 under the Day Nurseries Act – Repeal of Subsection 1(2) of the Act. This regulation set out the date for the repeal of the transitional provision for delivery agents under the Day Nurseries Act. As subsection 1(2) has been repealed, O. Reg. 500/00 is a spent regulation and can now be revoked.
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