PROPOSED RULES FOR DEBT SETTLEMENT SERVICES PROVIDERS
FOR PUBLIC COMMENT
Ontario Ministry of Consumer Services
The Ministry of Consumer Services is looking for your help as we write these new rules about debt settlement services in Ontario.



Introduction
In Ontario, and across Canada, consumer debt is continuing to rise.

The ratio of household debt to disposable income in the province is at an all-time high. In Ontario, the average consumer debt sits at more than $25,000[footnoteRef:1] per person. [1:  Estimated using TransUnion’s report - Personal Debt Levels Rise, Though Major Canadian Metro Areas See Stabilization] 


There are many reasons why people do not pay their debts including financial setback, personal challenges such as illness or job loss, and overspending.

Companies and credit counselling organizations are available to help and provide debt settlement services to indebted consumers (referred to in this paper as a “debtor”) for a fee. They aim to relieve debt for their customers. Their services may include negotiation of debts and fees with creditors or distribution of money to creditors.

Making the right choice about how to deal with debt is an important decision.  This decision often involves large sums of money and may affect a person’s credit rating. Like any consumer who purchases a good or service, debtors who turn to debt settlement services for help should receive the services that they have been promised, and be confident their rights will be protected.

Helping Protect Debtors 

The Stronger Protection for Ontario Consumers Act – Bill 55 – which received Royal Assent on December 12, 2013, protects vulnerable debtors who use debt settlement services. 

This act will amend the Collection Agencies Act, changing its name to the Collection and Debt Settlement Services Act (CDSSA). These new rules:
· ban providers from charging fees before they deliver services; 
· offer debtors a 10-day cooling-off period during which contracts can be cancelled for any reason, and 
· ban false advertising. 

Regulations are required for the new debt settlement services rules to operate. This paper proposes rules that would become part of Regulation 74 under the CDSSA.
		
The existing rules in Regulation 74 – including trust fund rules and conditions of registration – will apply to all individuals and companies that offer debt settlement services, including credit counselling organizations. 

How You Can Help

The Ministry of Consumer Services is looking for your help as we write these new rules about debt settlement services in Ontario. These new rules will apply to companies that offer debt settlement services, including credit counselling organizations. This paper explains and sets out proposals for:
  
1. Prohibited representations How You Can Get Involved
The Stronger Protection for Ontario Consumers Act, 2013 (Bill 55), amended the Collection Agencies Act. Changes to the regulations under the act are required to implement the new rules.
[bookmark: _GoBack]Responses and input must be received no later than April 30, 2014, to be included in our public process.    


2. Required representations
3. Fee limits 
4. Contracts  
5. Prohibited practices 
6. Record keeping 
7. Changes to existing rules 
8. The in-force date

We are looking for your feedback on these proposals. 

You may submit your comments and ideas: 
· to the Regulatory Registry;
· by e-mail to; consumerpolicy@ontario.ca with “Debt Settlement” in the subject line; or
· by mail to:

Debt Settlement Consultation 
Consumer Policy and Liaison Branch
Ministry of Consumer Services
5th Floor, 777 Bay Street
Toronto, ON M7A 2J3

You may submit them directly or use the feedback form provided. 

Thank you for taking the time to review these proposals. We look forward to your response.








What We Mean By Debt Settlement Services Company
The Collection and Debt Settlement Services Act (the Act) defines “debt settlement services” as offering or undertaking to act for a debtor to arrange or negotiate with the debtor’s creditors or distributing a debtor’s money to creditors for a fee.
Anyone offering or providing debt settlement services within Ontario or to a debtor in Ontario must follow the rules in the Act and its regulation. This includes credit counselling organizations that offer or provide debt repayment plans for debtors. 
In this paper, the term “company” refers to any organization that offers or provides debt settlement services.  
In the Act, a debt settlement services company is called a “collection agency” and an individual who provides debt settlement services is called a ‘collector’. 



Privacy Statement
Please note that, unless agreed otherwise by the Ministry of Consumer Services, all submissions received from organizations in response to this consultation will be considered public information and may be used and disclosed by the ministry to help the ministry in evaluating and revising its proposal. This may involve disclosing responses to other interested parties. 

An individual who provides a response and indicates an affiliation with an organization will be considered to have submitted the response on behalf of that organization. 

Responses received from individuals who do not indicate an affiliation with an organization will not be considered to be public. Responses from individuals may be used and disclosed by the ministry to help evaluate and revise the proposal. Any personal information, such as an individual's name and contact details, will not be disclosed by the ministry without the individual’s prior consent, unless required by law.

If you have any questions about the collection of this information, please contact consumerpolicy@ontario.ca.


1. PROHIBITED REPRESENTATIONS 

The new rules would ban debt settlement companies from making certain claims or statements to debtors who are trying to make a decision about how to deal with their debts. These would include any claims communicated to debtors, including claims made in advertisements. Companies would be banned from making: 

1.1 A claim that the services are provided on a non-profit or charitable basis, if they are not. 

1.2 A claim that the provider’s operations or programs are approved or part of a program run by the Government of Canada, the Government of Ontario or the government of any other province or territory of Canada, if they are not.

1.3 Any reference to registration under the Collection and Debt Settlement Services Act (CDSSA) except “Ontario Registration #” and the company’s registration number under the CDSAA.

1.4 A claim that using the services will or may deter the efforts of the debtor’s creditors or debt collectors.

1.5 A claim that using the services will or may prevent legal action or garnishment of the debtor’s wages.

1.6 Any claim of savings or other results for debtors that is not based on typical results. 

1.7 Any claim that misrepresents or exaggerates the services provided or the effects or benefits of those services.


2. PRESCRIBED REPRESENTATIONS

The new rules would require companies to be clear about who they are. 

2.1 If a provider of debt settlement services has a website, the homepage must clearly state its: 
2.1.1 name
2.1.2 principal business address in Ontario, telephone number, and e-mail address
2.1.3 registration number in the form of “Ontario Registration #”.

2.2 All advertisements must clearly state the name and registration number of the company providing the debt settlement services. 



3. FEE LIMITS

The Collection and Debt Settlement Services Act bans companies from collecting a fee before they provide services. Companies cannot collect fees until the creditor and debtor agree to the amount of the debt settlement, and until payments to creditors have started. The Act allows the government to set fee limits by regulation.

Proposal: 

The new rules would place limits on what fees a company could charge a debtor.

3.1 Once a creditor and debtor have agreed, in writing, to the amount being paid to settle a debt and the debtor has started payments, the company would only be permitted to collect a fee of up to: 

a. Ten per cent of each payment made to creditors and a one-time administration fee of up to $50; or, 

b. Ten per cent of the original debt owed on a settled debt, if that debt is settled for less than the amount originally owed when both the debtor and company entered into a contract.

3.2 Companies could only charge an additional amount for dishonoured payments (e.g., bounced cheques). This charge may not exceed the actual costs that the company incurs (e.g., if the provider is charged $10 by the bank, the charge to the debtor would be $10). 

All contracts between debtors and companies would state whether the fees will be subject to the limits in option (a) or (b). 

Example One: 

A debtor signs a contract with a company to get help with a $10,000 debt. 

The company works with the debtor’s creditors to create a plan to repay the total debt through a schedule of payments, possibly with reduced interest.  If the total debt of $10,000 is repaid, the agency could collect a fee of up to $1,050 (that is, 10 per cent plus $50) under (a). Fees could be collected from the debtor as payments are made to creditors. 

Example Two: 

The company negotiates with creditors to settle the debt for less than the original amount of $10,000. It may take several months for the debtor to save enough money to make a settlement. Under this plan, it is likely that the company would use fee-limit (b), which would allow a fee of up to ten per cent of the original debt ($1,000). 

Note that under fee limit (b) if a consumer’s total debt is owed to more than one creditor, the company could collect a fee as each debt is settled. For example, if the consumer had two debts of $5,000 and the company was able to settle one of those debts for $3,500, the company could collect a fee of ten percent of the $5,000 debt ($500). If the second debt is not settled, a fee cannot be collected for it. 


4. CONTRACTS 

The new rules would set the following specific requirements for contracts between companies and debtors:

4.1 Contracts could not continue after any 18 month period if the debtor’s creditors have not agreed to a settlement for at least one debt or a payment plan by that time. 

4.2 If a debtor entersa contract for debt settlement services with a non-profit organization, that organization must disclose in the contractwhether it gets funding from any creditor listed in the contract.

4.3 Before entering into a contract, companies must discuss provisions 4.4.4 through 4.4.13 below, with the debtor, to help them understand the contract.  

4.4 The contract would have to include: 

4.4.1 The name, address and telephone number of the debtor.

4.4.2 The name, address, telephone number, registration number and, if applicable, the fax, email address and website of the company providing the debt settlement services and the company representative who dealt with the debtor.

4.4.3 The date on which the contract was entered into.

4.4.4 The end date of the contract.

4.4.5 A list of all services that will be provided under the contract.

4.4.6 The details of all the debts to which the contract applies, including the creditors’ names, the amount owed to each creditor and the total amount owed by the debtor.

4.4.7 The selected fee limit option it will use (see section three above).

4.4.8 One of the following: 
4.4.8.1 The schedule of payments to be put forward to creditors; or 
4.4.8.2 The amount of money for eachdebt that the debtor must have available for repayment before a settlement offer will be made to creditors by the company.

4.4.9 The date by which the company will make a settlement offer to creditors.

4.4.10 All restrictions, limitations, conditions and termination rights under the contract.

4.4.11 A description of the debtor’s right to receive updates.


4.4.12 A prescribed statement (see below) on the first page of the contract. 

4.4.13 The date and signature of the debtor and the company.



PRESCRIBED STATEMENT 

a) If the contract states that fees will be collected according to option (a) (see section three above), the company must attach this statement to the first page of the contract: 


IMPORTANT INFORMATION TO KNOW BEFORE YOU SIGN THIS CONTRACT

· Using our program could hurt your credit rating or credit score. This could have negative consequences for you when your credit rating or credit score is used to decide your credit or for any other purposes.

· We receive funding from your creditors [if applicable]. 

· Our program is not right for everyone. 

· There are other ways you could pay off your debts. You may be able to negotiate a repayment plan with your creditors on your own. 

· You can cancel this contract within 10 days of receiving a written copy of it. You do not need to give a reason for cancellation. To cancel this contract, you should give us notice in any format (email, mail, fax) that offers proof of the date you gave notice.

· Contact us at [telephone number and, if applicable, email address] to discuss your concerns or questions. 

· Contact the Ministry of Consumer Services at [MCS toll free number and website] to ask about your rights or to file a complaint.  Please provide the ministry with our registration number [registration number] if you are filing a complaint. 



PRESCRIBED STATEMENT 

b) If the contract states that fees will be collected according to option (b) (see section three above), the company must attach this statement to the first page of the contract: 


IMPORTANT INFORMATION TO KNOW BEFORE YOU SIGN THIS CONTRACT

· Non-payment of your debts under our program may: 
· Hurt your credit rating or credit score. This could have negative consequences for you when your credit rating or credit score is used to decide your credit or for any other purposes.
· Lead to increased debt from higher interest and other charges.
· Lead your creditors to undertake activity, which may include lawsuits, to collect debts. 

· We do not plan to negotiate with your creditors until you save $____. This money is not protected and may be subject to claims through lawsuits. 

· Your creditors may not agree to a settlement. 

· Our program is not right for everyone. 

· There are other ways you could pay off your debts. You may be able to negotiate a repayment plan with your creditors on your own. 

· You can cancel this contract within 10 days of receiving a written copy of it. You do not need to give a reason for cancellation. To cancel this contract, give should give us notice in any format (email, mail, fax) that offers proof of the date you gave notice.

· Contact us at [telephone number and, if applicable, email address]  to discuss your concerns or questions. 

· Contact the Ministry of Consumer Services at [MCS toll free number and website] to ask about your rights or to file a complaint.  Please provide the ministry with our registration number [registration number] if you are filing a complaint. 








5. PROHIBITED PRACTICES

The new rules would prohibit companies from: 

5.1 Restricting the debtor from having access to his or her consumer report to which the debtor is entitled under the Consumer Reporting Act or other similar legislation elsewhere.

5.2 Restricting the debtor from communicating with his or her creditors.

5.3 Doing business under a name other than the name authorized by registration under the Collection and Debt Settlement Services Act. 

5.4 Failing to give a report to the debtor, in the format requested, within 15 days of the request by the debtor, on matters related to the performance of the contract.

5.5 Offering or paying any compensation to a debtor in exchange for that debtor entering into a debt settlement services contract.

5.6 Directly or indirectly collecting any money for assisting a debtor to get an extension of credit other than an extension of time for the debtor to repay a debt. 

5.7 Failing to inform a debtor’s creditors within 15 days of being authorized to arrange or negotiate a settlement plan or repayment plan. 

5.8 Failing to inform a debtor within 15 days if his or her creditors will not negotiate to enter into a settlement plan or repayment plan with a debtor.

5.9 Communicating information about a debt to any person except the debtor, a guarantor of the debt, the debtor’s representative or a creditor of the debtor without the debtor’s authorization. 

5.10 Failing to offer and provide a way for debtors to contact the company and receive a response within a reasonable time during ordinary business hours. 

5.11 Getting a debtor’s contact information from a third party if the debtor did not explicitly consent to share that information and if the third party did not name the company that would receive that information. 

5.12 Misrepresenting the time needed to achieve the results promised by the company.

5.13 Entering into a contract with a debtor if it is apparent that the debtor’s creditors would not enter into an agreement to repay or settle the debt.

5.14 Entering into a contract with a debtor if it is apparent that the debtor is not able to protect his or her interests because of disability, illiteracy or inability to understand the contract or similar factors. 

5.15 Giving any person false or misleading information. 

5.16 Entering into more than one debt settlement services contract with the debtor. 


6. RECORD KEEPING

The new rules would require companies to keep records. 

6.1 Companies would be required to keep, on its premises, the following records of its activities, as well as records required under subsection 13(12) of the Collection and Debt Settlement Services Act regulation.

6.1.1 Contracts with debtors.

6.1.2 Receipts issued and disbursements made.

6.1.3 Copies of all correspondence relating to debt settlement services, including letters, e-mails and faxes to, or from, a debtor, a debtor’s representative, and a debtor’s creditors.

6.1.4 Records relating to the negotiation of debt repayments to creditors.

6.1.5 Copies of all published (including any media) advertisements and records needed to support claims or statements made in advertisements.

6.1.6 Any other records created while dealing with the debtor or debtor’s creditors.

6.2 Records must be kept for six (6) years after the final payment made by the debtor. Companies would need to provide a copy of any record to the registrar within a reasonable time of the registrar’s request. Records could be stored electronically. 









7. CHANGES TO EXISTING RULES

The Collection and Debt Settlement Services Regulation 74 already includes rules about registration, fees and trust accounts that will apply to companies. 

7.1 It is proposed that section 13(10) of the regulation would be changed. This section would be amended to make it clear that the company’s place of business must be in Ontario. It would also be amended to remove the requirement to be open to the public. The decision about whether to be open to the public would be a business decision. 

7.2 It is proposed that section 19.1 of the regulation would be changed. This section exempts members of the Ontario Association of Not-For-Profit Credit Counselling Services from the registration fee and from having to write an exam. It also exempts employees of association members from the requirement to register.

This section would be amended so that all not-for-profit charitable organizations would have these exemptions. They would not be exempt from other rules, including the prohibited practices.  

7.3 It is proposed that section 22 of the regulation would be changed. This section allows a debtor’s lawyers to send letters to collection agencies requiring the collection agency to only communicate with the debtor’s lawyers. The section would be expanded to include licensed paralegals.  

7.4 It is proposed that companies cannot accept any money, including money held in trust, from debtors before the debtor and creditors have agreed to the amount being repaid. 


8. THE IN-FORCE DATE 

8.1 The proposal is that the amended regulations would come into force six months after the date they are filed with the registrar of regulations. This six-month period will allow companies to make changes to their practices, policies and contracts to comply with the new law. 

Conclusion 
Thank you for your attention to our proposed rules for debt settlement services in Ontario. Your feedback will help us in developing new laws to protect debtors.
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