Proposed General Regulation under the Payday Loans Act, 2008
Licensing Requirements and Conditions of Licences

This proposed regulation would set out requirements payday lenders and loan brokers have to meet in order to apply for and obtain a licence, and require the Registrar to issue a certificate of license, which constitutes a licensee’s proof of licensure. 

Under the proposed regulation, licensees would be required to post a certificate of licence at each of their offices so that the certificate is visible to persons immediately upon entering the office. 

Licensees would be required to display, at all offices, educational materials approved by the Registrar about the payday lending industry, financial planning and the Act and the Regulation.  The materials must be visible to borrowers immediately upon entering the office.  

For corporate licensees, at least one officer or director of the corporation would have to be an individual ordinarily resident in Ontario.  Licensees would need to ensure that all of the offices authorized under their licences are physically located in Ontario.  All licensees would be required to maintain an address for service in Ontario. 

Licensees would be required to maintain a separate bank account for the business for which they are licensed, which cannot be used to deposit or disburse monies in respect of any other business.

Licensees would have to keep all documents and records related to the business separate and apart from the documents and records of any other business they conduct. The documents and records would have to be kept, for a period of two years, at the office to which the documents and records relate. 

Payday Loans Poster

Licensees would be required to display a poster, at each office, visible to borrowers immediately upon entering the office. The poster would contain specified information including the total cost of borrowing, based on a principal amount of $300 and a term of 14 days. 

Total Cost of Borrowing

The proposed regulation would set limits to the “cost of borrowing” that cannot be exceeded for payday loans agreements.  Cost of borrowing is the total of all amounts that a borrower has to pay to enter into a payday loan agreement and all amounts set out in the regulation. 

Requirements for Payday Loan Agreements

The first page of a payday loan agreement would, in boxed text, contain the following disclosures:  

· amount borrowed;

· term of the agreement in days;

· total cost of borrowing;

· the cost per $100 borrowed;

· total amount due under the agreement;

· payment due date; and

· the borrower’s signature.

The payday loan agreement would require additional disclosures, including:  

· the date of the agreement; 

· the borrower’s name and contact information; 

· the lender and loan broker’s legal name, trade style name, if any, and their contact information; 

· the methods by which the borrower may make payment to the lender; 

· a statement that upon the request of the borrower, licensees must provide the borrower with a copy of the payday loan agreement; 

· contact information of the Registrar; and 

· the website address of the Ministry of Small Business and Consumer Services. 

In situations in which a lender advances all or part of the loan to the borrower in a form other than cash (such as a debit card), additional disclosures would have to be made in the payday loan agreement, including:

· information about restrictions and exclusions of use related to the device used to make the advance; 

· information with respect to where the borrower can access the terms and conditions governing the device; 

· instructions on how to access the advance using the device; 

· the amount the borrower would have to pay to obtain the device or to load or activate it; 

· how the borrower could verify the balance on the device; 

· a statement that there could be transaction charges for using the device;

· the process for obtaining a replacement device and the cost for doing so; 

· a statement that a licensee is obliged, at the request of the borrower, to disclose (at no charge) the balance on the device; and

· a statement of whether or not the device may be used under a subsequent agreement with the same lender, and if so, whether there will be a charge to obtain, load or activate the device under the subsequent agreement.

Also, the proposed regulation would contain mandatory text that would have to appear in every payday loan agreement. 

Under the proposed regulation, the borrower may request that the lender convert the entire unredeemed balance on a device into cash. The lender is then required to immediately comply with the request, at no charge to the borrower. 

Prohibited Practices

The proposed regulation sets out a number of prohibited practices. Often, the consequence for engaging in a prohibited practice is that the borrower would only be required to repay the advance to the lender and would not be required to pay the cost of borrowing. 

Under the proposed regulation, licensees would be restricted from contacting the borrower’s spouse and other specified individuals with respect to a payday loan, and would only be permitted to contact the borrower’s employer under specified circumstances. 

The proposed regulation prohibits lenders from requiring borrowers to purchase any good or service, other than the payday loan, as a condition of entering into a payday loan agreement.  Additionally, lenders would be prohibited from requesting or accepting an assignment of wages or any part of them from the borrower.

The proposed regulation specifies that, without the consent of the borrower, post-dated cheques, pre-authorized debits or future payments of a similar nature obtained under a payday loan agreement could not be applied to subsequent payday loan agreements with the same lender. 

The proposed regulation prohibits licensees from refusing to disclose the balance on a device at the borrower’s request, nor may the licensee charge for this disclosure.  Additionally, lenders would be prohibited from charging the borrower an amount that was not reasonable for replacing a device.

Under the proposed regulation, lenders would not be permitted to attempt to process the same payment instrument that the borrower provides (such as a pre-authorized debit) under a payday loan agreement more than once, if repeated attempts would result in a charge being levied against the borrower. If such charges are levied against the borrower, the borrower would be entitled to recover the amount of the charge from the lender.

Under the proposed regulation, lenders would be prohibited from entering into payday loan agreements where the term of the agreement ends before the day on which the borrower is expected to receive his or her next paycheque (or next regular source of income).

With respect to payday loan collections, the proposed regulation would specify the number of times a borrower could be contacted, would prohibit contact on specified holidays and would describe permissible times of the day to contact borrowers. 

Cancellation and Refund of Illegal Payments

To cancel a payday loan agreement within the cooling off period under the Payday Loans Act, 2008, borrowers would be required to provide notice of the cancellation and at the time of giving the notice, would be required to repay the advance. 
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