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Funeral, Burial and Cremation Services Act, 2002

Proposed Regulations Overview

NOTE: This overview is based on the draft regulations as of May 29, 2009 

and is solely to facilitate public consultation 
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1.  FBCSA General Regulation 

Part I: Operation of Businesses

Part I of the FBCSA General Regulation deals with administrative type matters primarily of interest to an operator of a business regulated by the Funeral, Burial and Cremation Services Act, 2002  (FBCSA) and individuals holding a personal licence under the Act. It is divided into 9 parts, Division A through J.

Division A contains definitions for key words and phrases used in Part I, for example, it defines “business day”, and “operator licence” and “personal licence”.

Division B sets out bereavement related activity that is specifically prohibited or limited including, for example, prohibiting the scattering of cremated remains for money by someone who is not an operator licensed under the FBCSA.  Division B also requires that a person be licensed under the FBCSA or the Insurance Act if they are selling an insurance product that is to be used for bereavement related supplies or services, and where the insurance product names an operator under FBCSA as the beneficiary. This ensures that there is no misunderstanding in terms of what is being purchased when an insurance product is purchased and makes it clear that a separate contract is required with respect to the bereavement related supplies and services the funds are meant to provide for.

Division C contains details on licensing.  Division C is to be read in conjunction with Part IV of the Funeral, Burial and Cremation Services Act, 2002, (the Act) dealing with licensing.  The Act sets out general requirements for licensing as well as a process for appealing decisions made with respect to licenses.  Division C of the Regulation adds further detail regarding applications for licences and individual licenses and what activity each licence authorizes.  Division C identifies the different classes of licence, for example, funeral directors and cemetery operators and addresses the reporting requirements for each licence. 

A cemetery operator will have a cemetery operator’s licence, with reporting and financial requirements varying, depending on whether the operator holds money in trust and on the volume of interment and scattering activity at the cemetery.  There is one crematorium operator licence.  A funeral establishment operator will have either a Class 1 or Class 2 licence, with Class 2 being a licence to operate a facility that is used for the purpose of temporarily placing human remains so that persons may attend and pay their respects, often referred to as a “visitation centre”.  There are two classes of transfer service operator licence, Class 1 and Class 2. The Class 2 licence is restricted to the direct movement of a dead human body from the place of removal to a cemetery or crematorium, or to a holding room then directly to a cemetery or crematorium. Class 1 allows minimal setting of features as well as additional stops from original place of picking up the body to ultimate destination, for example, a stop for a church service.

There are personal licences for funeral directors, funeral planners and sales representatives. There are two classes of funeral director licence, Class 1 and Class 2, with a Class 1 permitting arterial embalming and restoration of dead human bodies. Funeral planners are employed by funeral establishment operators. Funeral Planners will be required to meet the education requirements established by the registrar. Sales representatives are employed by cemeteries, crematoriums and transfer service operators and will be required to meet the educational requirements established by the registrar.

Education requirements are those set by the registrar and may apply to applicants for a licence, current licensees and other persons employed in the bereavement sector such as the person managing an operator’s business.

An operator who provides scattering for a fee will be required to meet certain obligations, such as maintaining a record of the service provided, including the name of the person whose remains were scattered and the location of the scattering.

Division D identifies standards of operation applicable to the various operators, for example a requirement for a funeral establishment operator to offer inexpensive casket alternatives.  Standards for vehicles, holding rooms and embalming rooms are also identified.  Removal of pacemakers and treatment of unclaimed cremated human remains are also addressed in this Division D of Part I of the General Regulation.

Division E deals with the requirement for and content of price lists, including what information is to be included on a price list and how a price list is to be made available to the public.  For example, provisions will require that a price list be written in plain language and list the price for each licensed supply or service that an operator generally provides, indicating whether the price includes tax.  The operator’s name must be shown on the price list.  Details of “packages” must be provided including, for example, what the price would be if items were sold separately.  The price list must also include information regarding discounts, funding, payment and financing options as well as identify affiliated locations.

For cemetery operators, a section provides that supplies and services must be provided at cost, if a cemetery’s by-laws require that they be purchased from the cemetery.  An example would be supplies and services related to constructing a foundation for a marker.

The registrar may disallow a price. This decision may be disputed. If the registrar’s decision to disallow a price stands, an operator may be required to make a reimbursement to a purchaser.

Division F deals with trust accounts and trust funds and is to be read in conjunction with Part VI of the Act.  Division F details what money is to be held in trust, what type of fund or account can be used for holding money in trust, time limits for placing money in an account or fund and when money can be removed from trust.  For example when money is paid to an operator in advance of a supply or service being provided it may be held in a trust account with an eligible depositary such as a credit union or bank.  In some cases an operator may hold trust money in a pooled trust fund so long as funds paid under individual contracts can be tracked.

The trust rules allow funds to be placed in a business account for the operator and subsequently moved into an individual trust account or a pooled trust fund, with restrictions on the use of those funds.  There is provision for a municipality to act as its own trustee as well as authority for the municipality to hold care and maintenance trust funds on behalf of other cemetery operators within the municipality. The Public Guardian and Trustee may act as trustee in those limited circumstances where an operator has no practical alternative.

Unclaimed trust money will be paid to the Minister of Finance subject to the person entitled to the money being able to make a claim for the money at some future date.

Division G deals with care and maintenance funds and accounts for cemeteries, identifying when a care and maintenance fund is to be established and who with, and setting out the rules for when a contribution is to be made to the fund or account and what the income of the fund or account can be used for.  Division G also deals with the payment in lieu of property tax that may be required if certain bereavement related activity occurs on a religious or municipal cemetery. The payment in lieu amount is equivalent to the property tax that would have been paid had the religious or municipal cemetery been subject to payment of property tax. That part of a cemetery used for interment remains exempt from payment of property tax.

Record keeping requirements are set out in Division H, which details the type of records that are to be kept and the manner of keeping the records, including the location at which they are to be kept.  Records, including price lists, will generally be required to be kept for 6 years, including a coroner’s certificate authorizing a cremation.  Rules address what to do with records when a business is sold or ceases to operate.

Division I deals with an operator’s obligation to report to the registrar, for example when there is a change in an operator’s address or a change to the depositary at which trust money is being held.  A personal licencee must give notice of a change in employment.  Copies of trust agreements between trustees and an operator are to be provided to the registrar.  Reporting requirements may include a requirement to file a statement of account, a trust fund statement, a review engagement report or audit report or a licensure report depending on the type of business, the volume of business and the amount of money held in trust.  Division I  also identifies what information is required for each document and the time within which the document must be filed with the registrar.

Division J includes a requirement for public information to be available by way of cemetery and crematorium registers and for information regarding licensees (including applicants and former licensees) to be made available to the public by the registrar.

PART II: Consumer Protection 

Part II of the General Regulation deals with Consumer Protection matters. It is divided into three parts, Division A through C. 

Division A of Part II of the General Regulation deals with disclosure requirements before a contract is made, disclosure requirements when there has been a change in circumstances, and disclosure requirements when interment rights are resold or transferred. The regulation provisions include definitions for key words and phrases used in Division A, and make provision for a consumer information guide, prepared by the registrar, to be made available to prospective purchasers. The regulation provisions also require that the operator provide prospective purchasers with a description of cancellation rights and refund entitlements.

For cemetery operators, additional disclosure requirements apply prior to a contract for the sale of interment or scattering rights, including, for example, that the prospective purchaser be provided with information on resale rights and that a copy of the cemetery’s by-laws are available for inspection upon request.

Additional disclosure requirements may apply, for example, if an operator sells the business.  As well, a holder of interment or scattering rights will have disclosure obligations to a third party purchaser on a resale or transfer of those rights to the third party.

Disclosure rules include an obligation to display a licence and to have the licence available for production on request.  

The regulation provisions also identify key information that must be displayed in any promotional material, including for example, the operator’s business name if different from the operator’s name, as well as information on bereavement businesses the operator controls and that are within a 100-kilometre range.

Division B of Part II details the contract requirements including for example, a requirement that every contract be written in plain language, and include: the name of the individual who negotiated the contract and his or her licence; a description of the supplies and services purchased and the date of and location where they are to be provided; the terms of any warranties; the name of any person other than the purchaser who may cancel the contract and the name of any person, other than the purchaser, who is to be entitled to a refund.

Division B addresses obligations when supplies or services are to be subcontracted or provided by another supplier as well as obligations if supplies are to be placed in storage.

Specific rules deal with “cash and carry contracts” (under $250); contracts where payment precedes the provision of the supplies and services; contracts funded by insurance or annuity; contracts for cremation services; and contracts for interment or scattering rights.

A general provision in Division B builds on subsection 40(1) of the Act that deals with contract requirements. It identifies additional requirements that must be met if a contract is to be enforceable including, for example, when a contract is made over the Internet.

Certain practices are prohibited in Division B.  For example, an operator is prohibited from taking action to repossess a licensed supply or interment or scattering right if at least two-thirds of the purchase price has been paid unless leave is granted by the court.

With respect to insurance or annuity contracts related to the sale of licensed supplies or services, Division B prohibits an operator from lending the operator’s name to a person soliciting the making of an insurance or annuity contract with a vulnerable person such as a person in a nursing home.

As well, operators are prohibited from agreeing to be named as beneficiary under an insurance policy or annuity contract where the funds are intended to be used to purchase licensed supplies or services, unless there is a contract in place for the provision of licensed supplies or services.

Division C of Part II deals with miscellaneous consumer protection matters.  For example, it expands the soliciting prohibitions in the Act to include a home for the aged or a rest home.  As well, it contains requirements to be met where supplies are to be stored in advance of use, including, for example, a limitation on the supplies that can be stored (i.e., casket, urn, marker) and only where certain conditions are met (i.e. item is substantially completed and full payment has been made for the supply).    

If an unenforceable contract is cancelled (i.e. should have been signed by a funeral director but was not) Division C imposes certain obligations on the operator (refund including income earned within set time limits) and on the purchaser (make supplies available for repossession or return them as applicable).

In some circumstances, delivery of supplies or services within 30 days of the date the contract is made may be authorized, for example, if they are required for the disposition of human remains.  In those cases, usual cancellation rights will still apply but an operator will be entitled to retain certain expenses for costs incurred to the date of cancellation of the contract.

Provisions of Division C also set out how a refund is calculated when a contract is cancelled after the 30-day cooling-off period provided for in the Act. The Act sets out the refund if a contract is cancelled within the 30-day cooling-off period.

To bring closure to some contracts, where it can be assumed that the recipient under a contract would be 120 years old or the operator has been unable to locate a purchaser or recipient under a contract after making reasonable efforts to locate them, a contract may be deemed cancelled.

For a purchaser to cancel a contract involving interment or scattering rights, in situations where the cemetery prohibits resale of those rights, the cemetery operator is required to repurchase the interment rights at the price list amount or at fair market value if there is no applicable price list amount.  

Part III: Cemeteries, Burial Sites and Crematoriums 
Part III of the General Regulation deals with cemeteries, burial sites and crematoriums. It is divided into four parts, Division A through D. 

Division A contains definitions for key words and phrases used in Part III.

Division B deals with the establishment, alteration or increase in capacity of a cemetery, providing for example, for an initial deposit into a care and maintenance fund and for when the registrar’s consent is required to the establishment, alteration or increase in capacity.  Where registrar’s consent is required, the regulation provisions set out a process for the application, including the giving of public notice.  Division B should be read in conjunction with Part XI of the Act.

Division B also deals with cemetery by-laws and requires that a cemetery be operated in accordance with the by-laws. It sets out what documentation is needed in order to carry out an interment, scattering or to install a marker in a cemetery.  By-laws and amendments to the by-laws require registrar approval and the regulation provisions set out the process for seeking approval including any necessary public notice.  There is a process for appealing a registrar’s decision to not approve a by-law or to revoke a by-law.

Physical Standards for a cemetery are addressed in Division B. The Division contains requirements for in-ground graves, location of buildings, access to lots and scattering grounds, drainage and marker installation and repairs.

Limitations on interments and scatterings are also addressed. For example there is a prohibition on selling interment rights for a limited term.

Disinterment and removal of human remains are dealt with, including the necessary consents and when the consent of the registrar may be substituted for that of an interment rights holder.  The provisions of the regulation dealing with disinterment should be read in conjunction with section 102.1 of the Act.

Division B sets out the required content of an interment or scattering rights certificate, such as the name and location of the cemetery and the name of the interment or scattering rights holder. It also addresses assisted burials, where, at the request of municipal authorities, a cemetery operator may be required to provide a lot for a person in need, and fixing the compensation payable to the cemetery. 

Also addressed by Division B is the amount to be paid into a care and maintenance fund or account. The percentage is fixed in the regulation and is based on the purchase price for the interment and scattering rights and markers installed.

Division B also deals with the treatment of capital gains that have been earned on money held in trust under the Cemeteries Act (Revised) and predecessor legislation, but not yet paid out.  The operator will be required to apply to the registrar for consent to the payment out of the capital gains. On a go forward basis under FBCSA, capital gains on contracts made under FBCSA will be treated as income.

Neglected cemeteries are addressed with provisions requiring that an owner maintain a neglected cemetery and provisions permitting a local municipality to order that the required work be done and the costs recovered from the cemetery operator.

For abandoned cemeteries, a process is established for an application to court to have the cemetery declared abandoned, setting out when such an application can be brought, who can bring it, who gets notice, who maintains the cemetery pending a decision, as well as who is responsible for the costs of the application and the effect of registering the order against title.

For example, if the owner of a cemetery cannot be found, the local municipality can apply to a judge of the Superior Court for a declaration that a cemetery is abandoned.  The local municipality would maintain the cemetery pending a decision and would bear the costs of the application.  Once the order was registered in the appropriate land registry office, the local municipality would become the owner of the cemetery. 

Division B also makes provision for a cemetery to be closed.  It sets out detailed notice requirements and should be read in conjunction with section 88 of the Act.  

Division C is focused on burial sites and should be read in conjunction with the burial site sections of Part XI of the Act.  Division C makes provision for investigations to be conducted in order to determine the origin of a burial site and sets out requirements to preserve the site until a decision is made regarding the human remains.  A burial site will be declared to be an irregular burial site (not intended as a “cemetery”), a burial ground (intended as a “cemetery”) or an aboriginal peoples burial ground.

Depending on the declaration, different notice requirements are specified.  For burial grounds and aboriginal peoples burial grounds, treatment of the human remains is to be addressed by way of a site disposition agreement. Division C identifies those matters that are to be addressed in the site disposition agreement.  If the parties cannot reach an agreement, the Act requires that the matter be referred to arbitration.

Division D deals with crematoriums, including what constitutes municipal approval for the establishment of the crematorium and what standards apply to the operation of the crematorium - for example, that human remains cannot be co-mingled without the written and signed consent of the purchaser of the cremation service.  This Part also sets out the obligation to provide assistance to a municipality for the cremation of a person in need and the compensation payable to the crematorium operator as a result.  There is a requirement for crematorium by-laws, and for registrar’s approval of the by-laws.  Crematoriums will be permitted off cemetery land, a change from the current law.

Part IV: Compensation Fund

The compensation fund under the current Funeral Directors and Establishments Act (FDEA) will be continued as a compensation fund under the Funeral, Burial and Cremation Services Act, 2002. It will continue to apply to funeral directors and transfer service operators. Contributions to and management of the fund are addressed in the regulations and mirror the provisions currently in place under the FDEA and its regulations.   

Part V: Delegation of Authority to the Minister

The Funeral Burial and Cremation Services Act, 2002 includes broad authority to make regulations under the Act. Certain regulations are Minister’s Regulations and others are Lieutenant Governor-in-Council Regulations.  The latter are regulations that have been approved by Cabinet and signed by the Lieutenant Governor (LGC Regulations).  The Minister may make regulations, for example respecting a code of conduct but also respecting matters to which authority has been delegated to the Minister from the Lieutenant Governor-in-Council.

This Part includes a delegation of authority to make regulations from the LGC to the Minister in regards to a number of items, including fixing the amounts that can be charged for receiving cremated remains in the event that the remains are not retrieved by the family and need to be buried. It also delegates authority to the Minister to exempt named cemeteries from the care and maintenance fund or account requirements of the Act.

Part VI: Transition

The bereavement sector is currently regulated under the Cemeteries Act (Revised) and the Funeral Directors and Establishments Act.  The Funeral, Burial and Cremation Services Act, 2002  (the Act) will apply to the bereavement sector as of the day it is proclaimed in force.  In order to ensure a smooth transition from the old regime to the new regime, the Act contains authority to make the regulations necessary in order to ensure continuity and to deal with any transition related issues.

For example, Part VI will address matters such as deeming licences under predecessor legislation to be licences under FBCSA; time limits for when an application for a licence renewal must be made for persons holding a licence issued under predecessor legislation; and the coordination of filing and reporting requirements under the old and new regime in order to avoid duplication and any gaps; and the treatment of investigations and appeals initiated under predecessor legislation.

Part VII: Amendments and Commencement

Part VII deals with a number of technical issues, including the commencement date for the regulations to take effect and a number of consequential amendments to some of the words and expressions used in the regulation. Commencement dates will be finalized following the consultations on the draft regulations.

2. Board of Funeral Services Act (previously Funeral Directors and Establishments Act) Regulation 

The Funeral Directors and Establishments Act (FDEA) is to be renamed the Board of Funeral Services Act (BOFS), with parts of the Funeral Directors and Establishments Act remaining in force under the new BOFS Act following the proclamation of the FBCSA.  

While the Board of Funeral Services will be continued, its authority and mandate as set out in the Board of Funeral Services Act will be different from the current authority and mandate of the Board under the FDEA.  This BOFS Regulation will deal with the composition of the Board of Funeral Services and related matters, reflecting the new authority and mandate of the Board. These amendments should be read in conjunction with the Board of Funeral Services Act.
The FDEA currently has four Regulations made under that Act, dealing with the composition of the Board and its committees, the FDEA Compensation Fund, Equipment and Premises, and Licensing and Business Practices.  Matters covered by these Regulations will be dealt with in this BOFS regulation and in the FBCSA Regulations.  

 3. 
Other Regulations

3.1
Assessment Act (Property Tax) Minister of Finance Regulation

Currently, cemetery land is not subject to property tax if the land is used for interment purposes or purposes ancillary to interment activity.  These amendments would alter the property tax treatment for certain activity on cemetery land. These regulation amendments should be read in conjunction with the applicable sections of the Assessment Act. By virtue of the provisions of the recently enacted Provincial Land Tax Act, 2006, these provisions also apply to cemeteries on land that is non-municipal territory.  

The Funeral, Burial and Cremation Services Act, 2002 will permit more bereavement related commercial activity to take place on cemetery land. The bereavement related activity would ordinarily give rise to liability for property tax under the Assessment Act or the Provincial Land Tax Act, 2006, if it were to take place on land that was not cemetery land.  These changes provide comparable treatment for the same commercial activity whether it occurs on or off cemetery land.

This regulation will amend existing Regulation 282/98 made under the Assessment Act.  The amendments define what is “ancillary purpose” on cemetery land such as to continue the property tax exemption for land used for interments and purposes that are ancillary to the interment activity and extend this to scattering and ancillary activity. The amendments also define what is meant by “bereavement related activity” that may give rise to liability for property tax.  

Religious and municipal cemeteries will not be subject to liability for property tax with respect to bereavement related activity on the cemetery land.  Rather than pay property tax, those two classes of cemeteries will be subject to making a payment in lieu of taxes into the care and maintenance fund or account for the cemetery in an amount equal to the property taxes that would have been payable but for the exemption. This obligation is set out in the Funeral, Burial and Cremation Services Act, 2002. 

The cemetery owner has an obligation to report certain information to the Municipal Property Assessment Corporation (MPAC) relating to activity on and ownership of the cemetery, as this will have a direct impact on the cemetery’s liability to pay property tax. 
3.2  Insurance Act (sale of bereavement insurance) Regulation 
Insurance products may be used to fund the purchase of bereavement related products and services.  The insurance may be sold in a manner that ties it directly to a contract for the purchase of products or services, such as when a purchaser enrolls in an insurance product at the time of entering into a contract with a licensed funeral establishment.  Alternatively, the insurance may be sold based on an estimate of what might be required to fund a funeral, and be available for the costs of a funeral, but not necessarily tied to a specific contract for funeral services or supplies. 

In the case of enrolment into an insurance plan, individuals who are not necessarily licensed under the Insurance Act can currently do this.  If enrolment occurs on behalf of an operator licensed under the Funeral, Burial or Cremation Services Act, 2002, the regulations made under that Act state that enrolment can only be done by a person holding a licence under that Act or a person licensed under the Insurance Act in order to ensure the necessary consumer protection. 

The sale of insurance on the other hand, that is not tied to a specific contract for funeral services or supplies (or other bereavement related supplies and services) would not be subject to the conditions and restrictions in the Funeral, Burial or Cremation Services Act, 2002, such as the section prohibiting soliciting of business from vulnerable persons. As a result, the proposed amendments to the Insurance Act regulation would ensure that the sale of insurance would be subject to the same limitations and conditions as apply to the sale of supplies and services under the Funeral, Burial and Cremation Services Act, 2002, in particular in requiring disclosure that the purchase of insurance does not constitute the purchase of funeral supplies and services, and in placing limitations on marketing insurance products to vulnerable persons. 

4.  Minister’s Regulation under FBCSA

 Exemptions from Care and Maintenance Fund Requirements

With limited exceptions, every cemetery operator must have a care and maintenance fund.  Contributions are based on the purchase price for interment and scattering rights and markers installed and on the percentage fixed in regulation. 

This Minister’s Regulation identifies a small number of cemeteries that have been exempt from the requirement to have a care and maintenance fund or account.

Other Miscellaneous Charges

The Minister’s Regulation sets out the maximum amount an operator can request when taking possession of cremated remains. This refundable deposit is to ensure that the operator has sufficient funds to inter the cremated remains after a period of time, if the remains are not claimed.

The Regulation also deals with burials made at the request of a municipal authority, (assisted burial), and sets the minimum amount a cemetery operator is to be paid in respect of the interment of human remains or scattering of cremated human remains.  Similarly, it sets the minimum amount that is to be paid to a crematorium operator for providing a cremation at the request of the municipal authorities (assisted cremation). 

5.  Minister’s Fee Order

Fees

The Act permits the setting of fees. A Minister’s fee order will set out the fees to be charged for a variety of purposes, including for example, when an application for a licence is made or an application to establish a cemetery is submitted to the registrar. Fees will be set for renewals of licence and for late applications for renewal.
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