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For discussion purposes


BACKGROUNDER
REGULATORY IMPACT ASSESSMENT
A NEW REPAIR WARRANTY



WHAT IS BEING PROPOSED?


Concerns re the existing informal repair ‘policy’

A number of concerns have been expressed with respect to Tarion’s existing informal repair ‘policy’ – i.e., the requirement that builders provide a one-year warranty on repairs to items assessed as warranted by Tarion at a conciliation.  These include the following:

Policy does not have the force of law

The informal policy does not have the force of law since it is not a statutory warranty set out in the ONHWP Act or regulations.  This results in a number of difficulties.  First, since builders are not required by law to abide by the policy, Tarion cannot legally require them to do so if they refuse.  This means that any funds spent by Tarion to remedy a deficient repair (where a builder refuses to adhere to the policy) may ultimately not be recoverable from that builder. 

Second, Tarion’s authority to enact the policy may be legally challenged and it is preferable to have this kind of obligation set out in regulations. 

The repair ‘warranty’ is not always applied consistently by the industry since it is not a mandatory statutory warranty.  For the most part, the reputable builders do abide by it but the less reputable/capable builders may not – and it is the homeowners of this latter group that are most in need of protection against shoddy repairs.  

Lack of transparency   

The existence of the repair ‘warranty’ is not well known.  It is not a formal policy and it is not set out formally in writing or in the legislation.  As a result, many homeowners may not be aware of this protection or associated deadlines.  Even if they are aware of the repair warranty, homeowners do not fully understand its nature and scope.  In our roundtable discussions with builders, it was clear that some of them did not fully understand the nature and scope of the current policy either.  

Requirement that the item be assessed by Tarion

The requirement that the item be assessed by Tarion and warranted before the repair ‘warranty’ is triggered is problematic.  Homeowners have complained about repairs that are done as a ‘quick fix’ simply to get past the conciliation timeframe.  When the repair subsequently fails, the homeowner has no recourse because the homeowner either did not request the conciliation or cancelled the conciliation because the item was apparently repaired and the homeowner did not want to incur the cost of the conciliation deposit unnecessarily.

Tying the applicability of the repair warranty to a conciliation is, accordingly, open to potential abuse by builders.  This could only be avoided by homeowners requesting a conciliation in every case, which is even more problematic as it would create a huge (and for the most part, unnecessary) burden on all parties, including Tarion. 

New statutory repair warranty 

In response to these concerns and after several months of consultation with stakeholders, Tarion has developed a repair warranty, similar to the warranty in Alberta and British Columbia.  It has three main components:  

1. A new repair warranty lasting one year from the date of the repair or the remaining length of the underlying warranty applicable to the item, whichever is longer;
2. A new repair warranty claims process; and,
3. A mandatory repair agreement for use when builders and homeowners mutually agree to extend repair timelines 

The new repair warranty is based on the following principles:

· builders should be accountable for the remedial work they perform 
· remedial work should be performed with the same diligence and attention to good construction standards and practices as the original construction requires
· the owner’s rights and entitlements in the ONHWP Act should not be negatively affected by poor performance of remedial work or a “repair agreement”
· policies should be a simple, understandable and explainable 
· policies should be workable for homeowners, builders and Tarion and should minimize additional burden to those affected
· to the extent possible, if the homeowner and builder can sort out resolution of deficiencies without Tarion’s involvement they should be allowed to do so


1. Repair warranty 

If a builder does repairs to an item properly submitted to Tarion on a statutory warranty form, those repairs must be done in a workmanlike manner, free from defects in materials and in accordance with the Ontario Building Code.  This warranty applies where: (i) the builder has made a repair to an item properly submitted to Tarion on a statutory warranty form, (ii) the homeowner feels that the repair has failed and (iii) the customer service standard (“CSS”) timelines set out in Builder Bulletin 42 – Customer Service Standard and Builder Bulletin 49 – Claims Process, Condominium Common Elements with respect to the statutory warranty form listing the item have elapsed.  


2. Repair warranty claims process

A homeowner can initiate the repair warranty claims process if they feel a builder repair has failed on an item and the request for conciliation timeframe on the original statutory warranty form listing the item has elapsed.

If the request for conciliation timeframe on the statutory warranty form has not elapsed, the homeowner should notify their builder of the failed repair and, if necessary, request conciliation under the regular CSS process to have the repair assessed by Tarion.

To start the repair warranty claims process, the homeowner must submit a Repair Warranty Form to Tarion and their builder.  The homeowner must list on this form the item(s) they feel has not been properly repaired, cross-referenced to the statutory warranty form where the item(s) was originally reported to Tarion.  This form must be submitted to Tarion within one year from the date the repair on the item(s) was completed or the remaining length of the underlying warranty applicable to the item(s), whichever is later.      


3. Repair agreement 

From time to time builders and homeowners enter into agreements on their own relating to the repair or other resolution of items that may fall within the statutory warranties.

Builders and homeowners may continue to do so provided they use Tarion’s form of repair agreement.  For freehold homes and condominium units, they must use the form attached as Appendix B.  For common elements, they must use the form attached as Appendix C.  This will allow builders and homeowners to ‘suspend’ timelines with respect to items properly reported to Tarion on a statutory warranty form.  If the items are not repaired by the deadline referenced in the repair agreement, the homeowner must request conciliation within the timeframe set out in the repair agreement.  Tarion will then reinstate the statutory timelines and the conciliation and claims process will proceed with respect to the non-repaired items.  If the homeowner does not request a conciliation within the appropriate timeframe, the items referenced in the repair agreement are deemed to be resolved/withdrawn.

The repair agreement would have to be signed by the homeowner and builder and submitted by the builder to Tarion before expiry of the timeframe for requesting a conciliation.  Tarion will sign the Acknowledgment at the bottom of the agreement and return a copy to each of the parties.


WHY IS THE CHANGE NEEDED?

To address the concerns described in the section above:

· Policy does not have the force of law
· Lack of transparency   
· Requirement that the item be assessed by Tarion


WHY IS THE CHANGE NEEDED NOW?

Tarion has a longstanding, informal policy to warranty repairs made by builders or Tarion, for one year from the date of initial repair. This informal policy has been generally accepted by the building industry and the Licence Appeal Tribunal (LAT). 

We believe that formalizing this policy will provide clarity and consistency for all parties involved, enhance consumer protection and help ensure repairs stand a reasonable test of time. 


WHAT WOULD THE EFFECTIVE DATE BE?

We believe this policy will become effective January 1, 2017.

For condominiums, it would apply to all condominium units and their common elements for which the first arm’s length purchase agreement for the project is signed on or after January 1, 2017.  For other homes, it will apply to purchase agreements signed on or after January 1, 2017.

 

THE DATE THE BOARD WOULD CONSIDER THE PROPOSAL?

October 20, 2016


WHO WILL BE AFFECTED?

1. Home Buyers
1. Builders 
1. Tarion


HOW WILL THOSE AFFECTED BE IMPACTED?

Repair warranty

Home Buyers

· Homeowners will be provided with better protection.
· Will have the responsibility of ensuring that construction defects are reported on a statutory warranty form and are submitted to Tarion within the appropriate timeframe. 
· Will have the responsibility of reporting failed repairs to Tarion within the appropriate timeframe.

Builders 

· For those who do not already warranty their repairs, they will now be required to do so.
· Since many builders provide this warranty on their repairs already, we do not expect this to have a significant impact on their business and the intent is certainly not to create undue burden. 
· The onus will be on the builder to track their repairs. 

Tarion

· Additional staffing resources will be required to handle increases in inspections and processing claims. 
· Internal training will be needed.

Repair warranty claims process

Home Buyers

· Homeowners will have responsibility of ensuring construction defects are reported on a statutory warranty form and are submitted to Tarion within the appropriate timeframe.  

· Homeowners will also have to report failed repairs to Tarion within the appropriate timeframe. 

Builders 

· Builders will be required to accurately establish the repair completion date/ repair start date, meaning they will need to maintain a system for tracking repairs for all items listed on a statutory warranty form. 
· The builder’s tracking method may include confirmation emails to homeowners, written documentation, tracking software, the Performance Audit Tracking System (PATS) or other reliable and accurate methods.


Tarion

· Conduct repair conciliations inspections and issue Warranty Assessment Reports. 
· Exercise discretion as appropriate to extend repair periods, upon request.
· Exercise discretion to intervene in multiple repair attempt scenarios upon request. 


Repair Agreements

Home Buyers

· Homeowners must sign the approved form of repair agreement before expiry of the timeframe for requesting a conciliation. 

Builder

· Builders must sign and submit to Tarion the approved form of repair agreement before expiry of the homeowner’s timeframe for requesting a conciliation.
· Builders must adhere to their agreements with homeowners. If they do not, Tarion will reinstate the statutory timelines and the conciliation and claims process will proceed with respect to the non-repaired items.  

Tarion

· Exercise appropriate discretion when considering repair agreements. 



ARE THERE COSTS OR RESOURCING IMPLICATIONS FOR TARION, BUILDERS OR HOME BUYERS?

Home Buyers

· There will be a conciliation deposit required for requesting a repair warranty conciliation. 

Builders

· Increased workload to properly track repairs, if the builder is not doing so already. 

Tarion

· There will be some increased costs related to an increase in inspections and processing claims. 
· Staff training. 
· One-time cost for system changes to CRM and MyHome. 


WHAT ACTIONS WILL BE TAKEN TO ALERT AND CONSULT THOSE AFFECTED?

· Tarion issued a Consultation paper in October, 2015.
· Requests for input were put out to the industry and the public for two months (October – December) and a number of industry roundtables were held in early 2016.
· All submissions from stakeholders including OHBA and BILD, the Ministry of Government and Consumer Services and Tarion’s Ombudsperson have been considered.
· Draft regulations and this Regulatory Impact Assessment will be posted on Tarion’s website and the Government’s website with a request for comments for at least 45 days.

WHAT ACTIONS WILL BE TAKEN TO LIMIT THE IMPACT OF THE PROPOSED CHANGES?

· The industry through its associations is well aware that changes are coming. It has also been communicated to the industry through Builder Updates. The builder accountability aspects were discussed in the October 2015 Consultation Paper.
· Builders will be aware of the specific changes through a Breaking Ground newsletter alert, a new Builder Bulletin, and the Builder Portal.
· Homeowners will be advised of changes through updates to the Homeowner Information Package, MyHome Portal and Tarion’s website.  


HOW WILL THE CHANGE BE IMPLEMENTED?

The changes will be implemented through a combination of regulatory and policy changes.  New Regulations will be passed by the Board and Members.  
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