Proposed Amendments to Regulation 909: 
Administrative Penalties

A. Provisions regarding Administrative Penalties in the Pension Benefits Act
The following provisions of the PBA would be proclaimed into force if a regulation described in this posting were to be enacted:
· Section 108.1, which identifies the circumstances in which AMPs may be imposed (s. 108.1(1)), explains the purposes of administrative penalties (s. 108.1(2)), states that an administrative penalty may be imposed alone or in conjunction with any other regulatory measure provided by the PBA (s. 108.1(3)), and provides that payment of an administrative penalty cannot be made from a pension fund (s. 108.1(4)). 
· Section 108.2 (1), which gives authority to the Superintendent to impose a general administrative penalty on a person if the Superintendent is satisfied that the person is contravening or not complying with or has contravened or failed to comply with a prescribed provision of the PBA or the regulations, or a requirement imposed by an order or an obligation imposed by way of undertaking. 
· Sections 108.2(2)-(8), which sets out certain procedural safeguards  before the Superintendent can impose a  general administrative penalty on a person. The procedural safeguards include the requirement for the Superintendent to give  a notice of intended decision to impose the administrative penalty, with details of the contravention and amount of the penalty, and the person’s right  to request a hearing by the Financial Services Tribunal within 15 days after notice of the intended decision is given. If a hearing is not requested, the Superintendent may make the intended decision indicated in the notice. 
· Section 108.3 (1), which gives authority to the Superintendent to impose a summary administrative penalty on a person if the Superintendent is satisfied that the person is contravening or not complying with or has contravened or failed to comply with a proscribed provision of the PBA or the regulations.
· Sections 108.3(2)-(7), which sets out certain procedural safeguards with respect to the imposition of a summary administrative penalty on a person. The procedural safeguards include the requirement for the Superintendent to give the person a reasonable opportunity to make written submissions before imposing the penalty and the right of the person to appeal the Superintendent’s order to the Tribunal in writing within 15 days after the order is given to the person.
· Section 108.4, which sets out the maximum amounts of the administrative penalties that may be imposed under section 108.2 or 108.3. 
· Section 108.5, which sets how the Superintendent’s order could be enforced if a person fails to pay an administrative penalty imposed under section 108.2 or 108.3. 
· Section 115 (1) (z.3), which gives the Lieutenant Governor in Council the authority to make regulations governing the administrative penalties that may be imposed under section 108.2 or 108.3.
· Section 115 (1.1), which provides that a regulation governing the administrative penalties may, for example, prescribe criteria the Superintendent is required or permitted to consider when imposing a penalty under section 108.2 or 108.3 (s. 115(1.1)(a), or require that a penalty be paid before a specified deadline or before a deadline specified by the Superintendent (s. 115(1.1)(g)). 
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B. Proposed Regulations

General Administrative Penalties 
It is proposed that the Superintendent be authorized to determine the amount of a general administrative penalty, subject to the maximum amounts set out in s. 108.4 of the PBA.
It is proposed that contravention of the provisions listed in Table 1 below could result in the imposition of general administrative penalties by the Superintendent. Note that in addition to Regulation 909, the general regulation under the PBA, three other regulations are referenced:
· Reg. 287/11, Family Law Matters
· Reg. 310/13, Asset Transfers under Sections 80 and 81 of the Act
· Reg. 311/15, Conversions and Transfers of Assets Under Section 80.4 of the Act and Conversions under Section 81.0.1 of the Act
Summary Administrative Penalties (PBA s. 108.3)
It is proposed that contravention of the provisions listed in Table 2 below could result in the imposition of summary administrative penalties by the Superintendent. The provisions generally relate to deadlines for required regulatory filings. The amounts of the penalties that can be imposed by the Superintendent are also set out in the table. 
Criteria to be Considered (PBA s. 115(1.1)(a))
It is proposed that the following are the only criteria that the Superintendent would be required to consider when imposing an administrative penalty under s. 108.2 or s. 108.3: 
· The degree to which the contravention or failure to comply was intentional, reckless or negligent.
· The extent of the harm or potential harm to others resulting from the contravention or failure to comply.
· The extent to which the person tried to mitigate any loss or to take other remedial action.
· The extent to which the person derived or reasonably might have expected to derive, directly or indirectly, any economic benefit from the contravention or failure to comply.
· Any other contraventions of or failures to comply with a requirement established under the Act or with any other financial services legislation of Ontario or of any jurisdiction during the preceding five years by the person. 

Deadlines for paying administrative penalties (PBA s. 115 (1.1)(g))
It is proposed that the following deadlines be prescribed: 
· For general administrative penalties, the penalty would have to be paid no later than 30 days after the person is given  the order imposing the penalty or such longer time as may be specified in the order.
· If the person requests a hearing in accordance with s. 108.2(5), the person would have to pay the penalty no later than 30 days after the matter is finally determined if the Superintendent is directed by the Tribunal or a court to make the intended decision indicated in the notice of intended decision [or such longer time as may be specified in the order]. 
· For summary administrative penalties, the penalty would have to  be paid no later than 30 days after the person is given the order imposing the penalty or such longer time as may be specified in the order.
·  lf a person appeals the Superintendent’s order in accordance with subsection 108.3 (4) of the Act, the person would have to  pay the penalty no later than 30 days after the matter is finally determined and the Superintendent’s order is confirmed or varied or such longer time as may be specified in the varied or confirmed order.
Table 1: General Administrative Penalties (PBA, unproclaimed s. 108.2)
This table lists sections for which a general administrative penalty could be imposed if contravened.
	Section
	Brief Description

	PBA s.19(1), (3)
	Duty of administrator to administer the pension plan in accordance with PBA and regulations and administer the pension plan in accordance with its terms

	PBA s.22 (1)
	Duty of administrator to exercise care, diligence and skill

	PBA s.22 (2)
	Duty of administrator   to use relevant knowledge and skill

	PBA s.22 (3)
	Duty of care of members of a pension committee or  board of trustees

	PBA s.23
	Duty of employer to provide information to  administrator 

	PBA s.26(5)
	Notice to a Trade Union

	PBA s.61 
	Duty  of Participating Employer to provide agreement relating to its obligations under a Multi-Employer Pension Plan (MEPP)

	PBA s.62
	Duties of persons engaged in selecting investments for  pension fund

	PBA s.68(2)
	Notice of intended wind up to the Superintendent and  those affected 

	PBA. s.68(4.1)
	Requirement for administrator to provide additional information to persons affected by wind up 

	PBA s.69(3)
	Duty of administrator to give notice of Superintendent's Order to Wind up the Pension Plan to affected persons

	PBA s.69(4)
	Duty of administrator to file copy of notice given under s. 69(3) with  the Superintendent 

	PBA s.72(1.1)
	Requirement for administrator to give additional information to persons entitled to information under s. 72(1) 

	PBA s.78 (1)
	Prohibition against payment of Surplus to Employer without prior consent of Superintendent

	PBA s.79
	Unauthorized payment of surplus to Employer from a Continuing Pension Plan

	PBA ss.79.1 (1)(DB) & 79.1(2)(DC)
	Unauthorized transfer of assets between pension plans

	PBA s.80.2(2)
	Failure of MEPP administrator to transfer assets and liabilities to successor pension plan per election of members

	PBA s.97(2)
	Failure of employer or administrator to provide information necessary to compile statistical information  

	Reg. 909 s.3(3)
	Notice of Adverse Plan Amendment

	Reg. 909 s.3(4) 
	Notice to the Superintendent After Registration of Adverse Amendment

	Reg. 909 s.4(4)
	Remitting Contributions to the Pension Fund

	Reg. 909 ss.5.4 (1) to (5)
	Letters of credit - distribution

	Reg. 909 s.5.4 (6) 
	Letters of credit - Notice to the Superintendent

	Reg. 909 s.5.9 (2)
	Deadline for Notice – temporary solvency funding relief

	Reg. 909 s.5.10 (3) 
	Deadlines for Progress Reports- temporary solvency funding relief

	Reg 909 s.6(3)
	Remitting Contributions to the Pension Fund for Multi-Employer Pension Plans

	Reg. 909 s.6(5)(b)
	Options Report - Insufficient Contributions for Multi-Employer Pension Plans

	Reg. 909 s.6(5)(c)
	Failure to Implement Options Report - Insufficient Contributions for Multi-Employer Pension Plans

	Reg. 909 s.6(5)(d)
	Failure to Implement Options Report - Insufficient Contributions for Multi-Employer Pension Plans

	Reg. 909 s.6.0.4(7)
	Notice of Election Declaring the Plan to be a Specified Ontario Multi-Employer Pension Plan

	Reg. 909 s.6.0.4(9)
	Notice to the Superintendent Relating to Notice to Plan Members about SOMEPP Election

	Reg. 909 s.6.0.4(10)
	Notice to Each Person Who Will be Eligible or is Required to Become a Member of the Plan about SOMEPP Election

	Reg 909 s.6.1
	Notice of Nonremittance of Contributions

	Reg. 909 s.6.2(1)
	Summary of Contributions/Revised Summary of Contributions

	Reg. 909 s.6.2(2)
	Revisions to Summary of Contributions/Revised Summary of Contributions

	Reg. 909 s.6.2(4)
	Summary of Contributions/Revised Summary of Contributions

	Reg. 909 s.6.2(5)
	Summary of Contributions/Revised Summary of Contributions

	Reg. 909 s.12
	Contribution Requirements in the Year of Valuation Report

	Reg. 909 s.20(2)
	Transfer Options at Termination

	Reg. 909 s.22.1(3)
	Payments into Registered Retirement Savings Arrangements

	Reg. 909 s.24
	Interest Payment on Member Contributions

	Reg. 909 s.28(1)
	Notice to the Superintendent and to those Affected by a Wind up of the Plan

	Reg. 909 s.28(2.1)
	Notice of Entitlement Upon Wind Up and Election

	Reg. 909 s.28(2.2)
	Statement to Members after Superintendent Approves Interim Payment of Wind Up Benefits

	Reg. 909 s.28(4)
	Payment of Wind Up Benefits

	Reg. 909 s.28(4.1)
	Interim Payment of Wind Up Benefits Approved by the Superintendent

	Reg. 909 s.28.1(3)
	Surplus Distribution Statement

	Reg. 909 s.28.1(5)
	Surplus Payment

	Reg. 909 s.28(5.1)
	Filing a Copy of the Notice Given to Members and Other Entities Relating to Payment of Surplus to the Employer

	Reg. 909 s.29(3)
	Wind up Report

	Reg. 909 s.29.1(1)
	Required Filings on Full Wind Up of Plan

	Reg. 909 s.29.2(2)
	Required contribution on wind up of a jointly sponsored pension plan  (JSPP)

	Reg. 909 s.29.2(3) & (4)
	Offset of Reduction of Benefits on the wind up of a JSPP

	Reg. 909 s. 30.2(6)
	Jointly Sponsored Pension Plan (JSPP) or Multi-employer Pension Plan (MEPP)) - Opting out of Grow-in Benefits

	Reg. 909 s. 30.2(7)
	JSPP & MEPP- Certification - Required Notices for Opting Out of Grow-in Benefits:

	Reg. 909 s. 30.2(10)
	JSPP) & MEPP - Rescission of the Election to Opt out of Grow-in Benefits:

	Reg. 909 s. 30.2(11)
	JSPP & MEPP Certification - Required Notice to Rescind the Election to Opt out of Grow-in Benefits

	Reg. 909 s.32.1
	Employer's Liability on Full Wind Up for Jointly Sponsored Pension Plans 

	Reg. 909 s.38
	Disclosure of Information to New Plan Members

	Reg. 909 s.39(1)
	Notice After Registration of Adverse Plan Amendment to affected individuals

	Reg. 909 s.39(2)
	Notice of Adverse Plan Amendment in Annual Pension Statements

	Reg. 909 s.40(2)
	Annual Statement of Benefits

	Reg 909 ss. 40.1(2) and (3)
	Biennial Statement - Former Members

	Reg. 909 ss. 40.2 (2) and (3) 
	Biennial Statement - Retired Members

	Reg. 909 s.41(2)
	Statement of Benefits at Termination (deferred vested members)

	Reg. 909 s.43(1.1)
	Death/Survivor Statement

	Reg. 909 s.43(3)
	Deadline to comply with election

	Reg. 909 s.44(1)
	Options Available to Member at Retirement (where administrator has been informed of member's retirement)

	Reg. 909 s.44(2)
	Options Available to Member at Retirement (where administrator has not been informed of member's retirement)

	Reg. 909 s.44(4)
	Retirement Statement

	Reg. 909 s.45(5)
	Request for Plan Viewing/Documentation

	Reg. 909 s.51.1(7)
	Shortened Life Expectancy (SLE) Application

	Reg. 909 s.76(16)
	Contraventions Found in Financial Statements

	Reg. 909 s.79(1)
	Investment of Pension Fund Assets in accordance with the Federal Investment Regulations

	Reg. 909 Schedules 1.1 & 3
	Locked-in Retirement Income Fund and Life Income Fund

	Reg. 909 Schedule 4 s.3.7.
	Letter of Credit  - Issuer to Provide Notice of Amendment:

	Reg. 909 Schedule 4 s.3.10
	Letter of Credit - Issuer's Notice of Non-renewal:

	Reg. 909 Schedule 4 s.4(1) 5
	Letter of Credit - Trustee's Notice Requirements

	Reg. 909 Schedule 4 s.4(1)6
	Letter of Credit - Trustee's Failure to Demand Payment

	Reg. 909 Schedule 4 s.4(1)9
	Letter of Credit - Filing of Trust Agreement to which the LOC is subject

	Reg. 287/11 s.29
	Deadline for Transferring Eligible Spouse's Share of the Imputed Value

	Reg. 287/11 s.37
	Deadline to Begin Payment of Eligible Spouse's Share of the Retired Member's Pension

	Reg. 310/13 s.6
	Notice to Superintendent after Completion of Asset Transfers 

	Reg. 310/13 s.15
	Deadline for Transferring Assets

	Reg. 310/13 s.16(2)
	Standard Notices about a Transfer of Defined Benefit Assets Provided under the Original Pension Plan

	Reg. 310/13 s.16(5)
	Notifying Trade Union or Advisory Committee - Transfer of Assets

	Reg. 310/13 s.17 (DB) 
	Special Notices Where Individual's Consent to DB Transfer is Required

	Reg. 310/13 s.21(2) 
	Standard Notices about a Transfer of Defined Contribution Assets Provided under the Original Pension Plan

	Reg. 310/13 s. 22 (DC)
	Special Notices Where Individual's Consent to DC Transfer is Required

	Reg. 311/15, s. 10
	Report re completion of transfer of assets under s. 80.4

	Reg. 311/15, s. 11
	Report re completion of conversion under s. 81.0.1

	Reg. 311/15, s. 16
	Deadline for Transferring Assets




Table 2: Summary Administrative Penalties (PBA s. 108.3)
This table lists sections for which a summary administrative penalty could be imposed if contravened.
	Reference
	Description
	Proposed Penalty Amount 

	PBA s.12(1)
	Deadline for Application for Registration of Plan Amendment
	$100/day with the maximum to be set out in the PBA

	Reg 909 s.2 
	Deadline for Application for Plan Registration
	$100/day with the maximum to be set out in the PBA

	Reg 909 s.3(2)
	Deadline for filing Actuarial Report to Accompany Plan Amendment
	$200/day with the maximum to be set out in the PBA

	Reg 909 s.3.2 (2) 
	Deadline for filing Statement Certifying that the Pension Plan is Jointly Sponsored Pension Plan 
	$100/day with the maximum to be set out in the PBA

	Reg 909 ss.13(1) 
	Deadline for submission of Initial Actuarial Valuation Report and Actuarial Information Summary 

	$200/day with the maximum to be set out in the PBA

	Reg 909 ss.14(10) 
	Deadline for filing Regular Actuarial Valuation Reports and Actuarial Information Summary 
	$200/day with the maximum to be set out in the PBA

	Reg 909 16.1(1)
	Deadline filing  Actuarial Information Summary 
	$200/day with the maximum to be set out in the PBA

	Reg 909 s.18(1)
	Deadline for filing Annual Information Return
	$100/day with the maximum to be set out in the PBA

	Reg. 909 s.29.1(4)
	Deadline for Asset Distribution Notice on Plan Wind Up
	$100/day with the maximum to be set out in the PBA

	Reg 909 s. 32(1) & s. 32.1(1)
	Deadline for Actuarial Valuation Reports to be filed after full wind up of plan 
	$200/day with the maximum to be set out in the PBA

	Reg 909 s.57
	Deadline for filing Reciprocal Transfer Agreements 
	$100/day with the maximum to be set out in the PBA

	Reg 909 s.76(4)
	Deadline for filing Financial Statements
	$200/day with the maximum to be set out in the PBA

	Reg 909 s.77(1) 
	Deadline for filing Investment Information Summary 
	$100/day with the maximum to be set out in the PBA

	Reg 909 s.78(4)
	Deadline for Filing the Statement of Investment Policies & Procedures (SIPP) 
	$100/day with the maximum to be set out in the PBA

	Reg 909 s.78(5)
	Deadline for Filing the Statement of Investment Policies & Procedures (SIPP) 
	$100/day with the maximum to be set out in the PBA

	Reg 909 s.78(6)
	Deadline for Filing Amendments to the Statement of Investment Policies & Procedures (SIPP) 
	$100/day with the maximum to be set out in the PBA

	Reg 287/11 s.25
	Deadline for giving Statement of Imputed Value to spouses
	$100/day with the maximum to be set out in the PBA

	Reg. 287/11 s.42(2)
	Deadline for Notice to Former Spouse about his/her Payment Options (pre-Jan. 1, 2012 rules)
	$100/day with the maximum to be set out in the PBA

	Reg. 311/15 s.12 (1)
	Deadline for Report to be filed under PBA s. 81.0.1 

	$200/day with the maximum to be set out in the PBA
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