PROPOSAL TO AMEND REQUIREMENTS UNDER THE
REAL ESTATE AND BUSINESS BROKERS ACT, 2002 (REBBA) 


PROPOSED CHANGES TO ADDRESS MULTIPLE REPRESENTATION AND RELATED REQUIREMENTS IN THE ACT AND REGULATIONS

Overview

The Ministry of Government and Consumer Services will be reviewing the Real Estate and Business Brokers Act, 2002 (REBBA) and its regulations as part of the ministry’s commitment to strengthening consumer protection and modernizing the rules and practices related to trading in real estate in Ontario. The review of REBBA will be conducted in two phases. 

In this first phase of the review, the ministry is considering making changes to REBBA to address concerns raised about the practice of multiple representation and other related matters. The ministry is seeking input on potential measures that could help to strengthen consumer protection in this area.

The potential measures being considered in this first phase of the review of REBBA are intended to:
· Increase consumer confidence by minimizing the conflict of interest (either real or perceived) involved in multiple representation situations;
· Make it easier for consumers to better understand the nature of the agreements they are entering; and
· Strengthen consumer protection by modernizing the penalties for unethical behavior for contraventions of the Code of Ethics.

There is also an opportunity to provide additional feedback on other changes that you would like to see as part of this initial phase as well as suggestions for changes as part of phase two of the review. Phase two will be a broader review of REBBA beginning in spring 2018. 

Your feedback will help inform the proposed changes that the ministry will be developing.  
Background

Oversight of Real Estate Brokerages, Salespersons and Brokers in Ontario

The rules for those registered in the real estate trade

REBBA is intended to protect consumers working with someone who is registered to trade in real estate when buying and selling real estate.  It seeks to strike a balance between building consumer confidence and maintaining a fair, competitive real estate marketplace.

The legislation and the regulations under REBBA, including the General Regulation (O. Reg. 567/05) and Code of Ethics (O. Reg. 580/05), sets out a number of rules that real estate professionals are required to follow before entering into an agreement to trade in real estate. Real estate brokerages, salespersons and brokers are required to be registered under REBBA (registrants). 

Registered real estate salespersons and brokers (commonly referred to as “real estate agents”) are individuals who are employed by a brokerage to trade in real estate on behalf of the brokerage. 

Individuals enter into agreements with the brokerage, not with the individual salesperson or broker. Individual registrants are employed by brokerages and act on behalf of the brokerage when trading in real estate. 

REBBA does not regulate buyers and sellers in the real property trade (i.e. the actual purchase, sale or lease of a property).

The Role of the Real Estate Council of Ontario (RECO)

RECO is a not-for-profit corporation, responsible for administering and enforcing the REBBA requirements on behalf of the ministry.

MULTIPLE REPRESENTATION

What is multiple representation? 

“Multiple representation” is an umbrella term used in Ontario to describe the situation where more than one party in a single real estate trade is represented by the same real estate brokerage. The brokerage may represent one or more buyers and the seller in the same trade or may represent two or more buyers who are interested in purchasing the same property. In other jurisdictions this practice may also be referred to as “dual agency”. 
Multiple representation situations can include the following:
Scenario #1: One salesperson/broker from the brokerage represents one client of the brokerage, for example, a buyer, and a different salesperson/broker of the same brokerage represents the other client of the brokerage, for example, the seller. 

Scenario #2: A salesperson/broker within a brokerage represents both a buyer and the seller in the same trade.
This practice is also known as “double ending” because the individual real estate professional would receive commission from both sides of the trade, that is, the buyer and the seller.

Scenario #3: A salesperson/broker within a brokerage represents more than one competing buyer in a single trade.

The proposed measures that follow are aimed at addressing the conflict of interest in Scenario #2 and #3 involving an individual registrant. 

Why are consumers concerned?

Under the Code of Ethics, registrants are required to treat everyone they deal with honestly, fairly and with integrity, and, among other things, they are required to promote and protect the best interests of their clients.

Consider the scenario where a client of an individual salesperson/broker within a brokerage is interested in purchasing a property from a seller who is also represented by the same salesperson/broker. The seller will want the highest possible price and most favourable terms they can get, and the buyer will want to pay the lowest price or negotiate the most favourable terms possible. These competing interests may make it challenging for registrants involved in these types of transactions to meet their obligations to their clients or to be able to advocate effectively on behalf of either party. 

Some of the main concerns with double ending are that the real estate salesperson/broker:
· Cannot be completely loyal and impartial to the buyer and the seller in the same trade; 
· Will have confidential information about both the buyer and the seller including knowing their motivations and limits; and
· Could receive conflicting instructions from both the buyer and the seller.

Another consumer concern that has been raised is that the financial incentives in double-ended deals may encourage some registrants to engage in unethical behaviour.

This divided loyalty and the associated risks may leave some consumers vulnerable even when written consent is obtained and the necessary disclosures (set out below) have been made.

What are the current rules about the information that must be shared by a brokerage (through its real estate salesperson or broker) that is involved in multiple representation situations? 

There are disclosure rules for multiple representation set out under REBBA that registrants are required to follow. The rules for disclosure are:
· Before entering into an agreement with a buyer or seller in a real estate trade, a brokerage must, at the earliest practicable opportunity, inform the buyer or seller that:
· A multiple representation situation could arise but that the brokerage could not do this unless all the clients represented by the brokerage in respect of the trade consented in writing; and 
· Circumstances could arise in which the brokerage could be involved in a multiple representation situation involving both clients as well as in providing services to customers;  
· Disclose to clients, at the earliest practicable opportunity, that the brokerage proposes to represent more than one client in the same real estate trade;
· Explain the differences between the obligations a brokerage would have if it represented only one client and those it would have if it represented more than one client in the same trade, including any differences regarding the disclosure of information or the services it would provide at the earliest practicable opportunity; 
· Make it clear that a registrant is prohibited from representing more than one client in respect of the same trade unless all of the clients represented by the registrant in respect of that trade consent in writing;
· The brokerage must release one or more of its clients to seek alternate representation with another brokerage where consent cannot be obtained. 
· If a registrant represents or provides services to more than one buyer or seller in respect of the same trade in real estate, the registrant shall, in writing, at the earliest practicable opportunity and before any offer is made, inform all buyers and sellers involved in that trade of the nature of the registrant’s relationship to each buyer and seller.
The requirements for disclosure and the written consent of all clients represented by the brokerage are intended to provide safeguards for consumers against the conflict of interest that may arise in multiple representation situations. However, as noted above, concerns have been raised that the existing rules do not adequately address the conflicts that may arise if an individual real estate salesperson or broker represents more than one party in a single trade, particularly in the double-ending scenario.  

[bookmark: _GoBack]What can happen when a registrant does not follow the multiple representation requirements in REBBA? 
Registrants who contravene the disclosure requirements in the Code of Ethics may face disciplinary proceedings through RECO’s discipline committee. This could include a fine of up to $25,000. Fines for Code of Ethics violations are discussed below under section 3 of this proposal.
Where a registrant enters into a multiple representation situation without obtaining the written consent of all the clients represented by the brokerage in that trade, this would be an offence under REBBA that could be subject to prosecution. 
PROPOSALS FOR POTENTIAL CHANGES

The ministry would like your feedback on the following proposals for potential changes to REBBA and its regulations to specifically address the conflict of interest issues that can arise in multiple representation situations by:
1. Establishing a new mandatory designated representation requirement with limited exceptions; 
2. Requiring that mandatory standardized disclosure clauses be used; and
3. Increasing the maximum fine for Code of Ethics violations from $25,000 to $50,000 for individual salespersons and brokers and $100,000 for brokerages.

1)	Establish a new mandatory designated representation requirement at the individual registrant level with limited exceptions

Under REBBA a registrant is prohibited from representing more than one client in respect of the same trade unless all of the clients represented by the registrant in respect of that trade consent in writing.

Under the proposed approach, REBBA and its regulations would be amended to require that all brokerages must use a mandatory designated representation (MDR) model (also referred to as ‘designated agency’ in some jurisdictions) when involved in a multiple representation situation. In the MDR model, the two scenarios described above would look as follows:

Scenario #1: A “designated representative” from the brokerage represents one client of the brokerage (for example, the buyer) and a different “designated representative” from the same brokerage represents the other client of the brokerage (for example, the seller). Each “designated representative” is a salesperson/broker employed by the brokerage. 

Scenario #2 and #3: A salesperson/broker within a brokerage would be prohibited from representing both the buyer and seller, or more than one buyer, in the same trade, with some limited exceptions.

Potential exceptions to MDR could include where there is a private arrangement between family members or there are a small number of registrants in areas serving a small market or community.

The brokerage would also have other obligations to meet including having policies and procedures in place (a “firewall”) to protect client confidentiality and further limit the potential conflict of interest.

This proposed MDR approach would change the current practice by placing greater restrictions on when a registrant would be permitted to act on behalf of a buyer and seller in the same transaction or multiple buyers in a single transaction while recognizing that there may be limited circumstances where an exception to the general rule of requiring a designated representative for each party is needed. 

Some brokerages in Ontario may already use a form of designated representation in multiple representation situations. The proposed amendment would formalize this process and provide for greater certainty and consistency across the province. 

Using an MDR model is similar to approaches in other Canadian jurisdictions including British Columbia, Alberta, Nova Scotia and Manitoba. The ministry is looking at these jurisdictions, as well as others, for best practices.

The proposal is intended to provide better clarity for real estate professionals and the public, specifically buyers and sellers, around the rules for multiple representation and to reduce the risk of conflicts of interest in these types of situations. 

Questions:

1.1. What are the implications of implementing the potential MDR approach for the real estate industry? 

1.2. What, if any, are the implications of using MDR for small versus large brokerages?

1.3. Do the implications, if there are any, change in different geographic areas?

1.4. How should brokerages that are sole proprietors be treated?

1.5. What are the implications for salespersons and brokers that work as teams? 

1.6. What circumstances would require specific exceptions to allow an individual registrant to represent more than one party in a transaction?

1.7. Are there any alternative approaches that you think the government should consider?



2)	Requiring the use of mandatory standardized disclosure clauses 
Steps that make it easier for consumers to understand the nature of the agreements they are entering into with a brokerage would enhance consumer protection and confidence in the real estate sector.

REBBA distinguishes between a “client” and a “customer.” A customer is someone who has an agreement to receive services from a registrant but who is not represented by the brokerage under a representation agreement. In a customer relationship, the individual would not be entitled to receive confidential advice, guidance or advocacy from the registrant like a client would.

It can get confusing for consumers to be able to tell the difference between being a client versus a consumer and to fully understand what the registrant’s obligations are when providing services to them.

REBBA does not mandate the language required to meet the disclosure obligations. Brokerages may develop their own language to use in forms and, as a result, the language in those forms may be inconsistent across the province.

Consumers, whether they are a client or customer, should be made aware of the services they will receive when they use a registrant for a trade in real estate. Information about the services or representation being provided and the implications for entering into these agreements should be provided in a way that is easy to understand and consistent across the industry so that consumers are able to make fully informed decisions. 

The ministry is considering measures that would require the use of standardized disclosure language/ clauses within existing industry forms. 

The proposed measure would be intended to provide consumers, both clients and customers, with clear and consistent language about the nature of the agreement they are entering. This would also support implementation of a proposed mandatory designated representation model referred to above. 

The practice of using specific disclosure forms or clauses is not uncommon in other jurisdictions. The ministry is looking at Canadian jurisdictions, as well as others, to determine best practices for standardized disclosure clauses in developing the details of the approach. 

Questions:

2.1. What considerations should be taken into account if this approach is adopted?

2.2. Are there any challenges with using standardized clauses for disclosures to consumers in agreements?

2.3. Are there other disclosures that should be standardized to provide consistency and clarity for consumers (for example, disclosure of interest)?



3) 	Increase the current maximum fine of $25,000 for Code of Ethics violations to $50,000 for individual salespersons and brokers and $100,000 for brokerages

Code of Ethics Violations

The Code of Ethics sets minimum standards that all registrants must follow when conducting business. 

Where RECO’s Registrar receives a complaint about a registrant acting unethically, the Registrar has the authority to investigate the matter and has a range of options that can be used to address violations of the Code of Ethics. 

Depending on the nature of the complaint, the Registrar can:
· attempt to mediate or resolve a complaint;
· give the registrant a written warning;
· require a salesperson or broker to take an educational course;
· refer the matter, in whole or in part, to the discipline committee;
· propose to suspend, revoke, refuse to renew or apply conditions to a registration; or
· take such further action as is appropriate in accordance with the Act.

If a matter is referred to the discipline committee and the committee determines that the registrant has not complied with the Code of Ethics, the discipline committee may, among other things, impose a fine of up to $25,000 per Code violation for salespersons, brokers and brokerages.

Consumers and industry stakeholders have raised concerns that the penalties for registrants who engage in unethical behavior are outdated and, as a result, are no longer strong enough to serve as an effective deterrent. In Ontario’s current housing market where commissions may be high, there is a perception that some registrants may view the smaller fine amounts as merely a cost of doing business. 

One of the measures to address these concerns would be to increase the maximum fine in REBBA for Code of Ethics violations to $50,000 for individual salespersons and brokers and $100,000 for brokerages. 

To support the ministry's consumer protection mandate it is important that the regulator, RECO, has access to appropriate enforcement tools to be able to continue to address misconduct issues in the industry. It is also important for consumer confidence to have modern fine amounts to serve as a measure to discourage unethical behaviour by registrants. 

Other penalties under REBBA

Currently under REBBA there are penalties for situations where a registrant contravenes the Act or the General Regulation (O. Reg. 576/05) that are different from the disciplinary consequences available for violations of the Code of Ethics. 

In circumstances where an individual registrant is prosecuted by RECO and convicted of an offence under REBBA, the registrant may face a fine of up to $50,000 and or imprisonment of up to two years less a day. If the registrant is a corporation it may face a fine of up to $250,000 for committing an offence under REBBA. 

Questions:

3.1. What considerations should be taken into account if this approach is adopted?

3.2. Are the proposed fine amounts adequate to act as an effective deterrent? 

3.3. Should the government link a fine to the commission amount to encourage compliance and reduce the financial incentive to violate the rules? 

This could be similar to the power of the court in prosecutions for violations of REBBA. 

3.4. Should the rules be subject to prosecution by the court instead of the discipline committee? 

3.5. Any further comments or suggestions about penalties for Code of Ethics violations? 



Phase 1 - Additional Measures for Consideration

The ministry would also like to hear from you about any additional measures that could be considered as part of Phase 1. For example, the ministry is aware that the issue of “escalation clauses” in real estate trades has been a topic of interest to consumers and the industry. An escalation clause is a stipulation in a contract that provides for an increase in the value of a buyer’s offer in order to top the highest competing offer, if any. This is an example of the type of issue the ministry would be interested in hearing from you on. 

It is important that the ministry hear from consumers and those in the industry in order to consider whether the rules need to be clarified or changed to further enhance consumer protection. 

The ministry will consider the feedback received on additional proposals for changes to REBBA.

Questions:
3. 
4. 
4.1. What are some other issues with real estate rules you would like the ministry to consider in this first phase of the review?  Are there any additional changes you wish to suggest?

4.2. Any further comments or suggestions? 



Phase 2 - Additional Measures for Consideration as part of a Phase 2 - broader review of REBBA

The Ministry of Government and Consumer Services will be considering any additional potential changes as part of a broader legislative review of REBBA in 2018 to further enhance consumer protection and enable a competitive real estate marketplace.
This second phase of the review of REBBA supports the government’s commitment to modernize Ontario’s real estate rules and will explore opportunities to further strengthen protections for consumers and improve transparency for those involved in these important transactions.
Questions:

5. 
5.1. What are some of the changes to the real estate rules you would like the ministry to consider in phase two of the review?

5.2. Any further comments or suggestions? 



What Happens Next

The Ministry of Government and Consumer Services will review and analyze comments and suggestions received during the consultation process. 

Industry stakeholders and the public will have an opportunity to clarify any outstanding concerns when regulatory amendments are drafted.

You may send your response by e-mail with “Phase 1 – REBBA Review” in the subject line to:

	REBBA@ontario.ca

You may also mail your response to:

Attention: Kelly Houston-Routley
REBBA Review Changes
Consumer Policy and Liaison Branch
Ministry of Government and Consumer Services
6th Floor, 56 Wellesley Street West
Toronto, ON M7A 1C1
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