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BACKGROUNDER
REGULATORY IMPACT ASSESSMENT
REGULATIONS TO SUPPORT CONDOMINIUM CONVERSION WARRANTY



WHAT IS BEING PROPOSED?


Concerns re the existing situation and background

At present, the statutory warranties which are deemed to apply to most new homes in Ontario, do not apply to residential condominium conversion projects.

In 2016, the Ontario New Home Warranties Plan Act (ONHWP Act) and other statutes were amended generally speaking to extend statutory warranties to eligible residential condominium conversion projects (RCCPs) and provide additional requirements for registration of vendors and builders, better disclosure with respect to the condition of the project and specifically pre-existing elements that will form part of the converted project.  The changes in the legislation already enacted are summarized in Schedule “A”.

In order to implement these changes, the final steps leading up to proclamation of the amendments to implement the RCCP statutory warranties include regulations to:

1. Supplement the approval process for registration of proposed vendors and builders of RCCPs
2. Set out the enrolment fee for RCCPs
3. Define the scope and attributes of the Property Assessment Report
4. Define the scope and attributes of the Capital Replacement Plan
5. Define the scope and attributes of the Pre-existing Elements Fund Study
6. Add specific steps, restrictions, etc. to the Claims process relating to RCCPs (e.g., claims to be valid must be advanced before beginning work on Repairs relating to pre-existing elements that are the subject of the Pre-existing Elements Fund Study)

Drafts of these regulations accompany this Regulatory Impact Assessment.

Additional background and explanatory information is also available in the draft Builder Bulletin 51, Residential Condominium Conversion Projects, which accompanies this Backgrounder.

WHY IS THE CHANGE NEEDED?

Completion of these regulations are needed in order to proclaim and implement the new statutory warranties for RCCPs.




WHY IS THE CHANGE NEEDED NOW?

The statutory framework for the RCCP statutory warranties is now in place.  These regulations are necessary to implement those changes.

WHAT WOULD THE EFFECTIVE DATE BE?

We believe this policy will become effective January 1, 2018.

It would apply to all condominium units and their common elements in a proposed RCCP for which the first arm’s length purchase agreement for the project is signed on or after January 1, 2018.
 
THE DATE THE BOARD AND MEMBERS WOULD CONSIDER THE PROPOSAL?

October 26, 2017


WHO WILL BE AFFECTED?

1. Home Buyers and Condominium Boards
1. Vendor/Builders 
1. Tarion


HOW WILL THOSE AFFECTED BE IMPACTED?

Home Buyers and Condominium Boards

· Homeowners purchasing condominium conversion units will be afforded better protection in the form of statutorily mandated warranties backstopped by Tarion, better disclosure about the RCCP and the benefit of a fund paid by the proponent to deal with capital expenditures expected in the early years of the project relating to certain pre-existing elements.
· Homeowners and condominium boards will have the responsibility of ensuring that construction defects are reported on a statutory warranty form and are submitted to Tarion within the appropriate timeframe. 

Vendor/Builders 

· These regulations will be the last steps needed to implement statutory warranties for RCCPs.
· The changes will outline the additional requirements for vendors and builders who wish to register to build an RCCP.  
· These regulations will also outline the methodology for determining the amounts builders are required to contribute to the Pre-existing Elements Fund.

Tarion

· Additional staffing resources will be required to handle specific, more complex registration and enrolment requirements and increases in inspections and processing claims. 
· Internal training will be needed.




ARE THERE COSTS OR RESOURCING IMPLICATIONS FOR TARION, BUILDERS OR HOME BUYERS?

Home Buyers

· There will be an enrolment fee paid by builders which may be passed on to a home buyer(s) of an RCCP directly or indirectly.

Builders

· Builders will be obliged to provide statutory warranties for RCCPs.
· To qualify, vendors and builders will have to register with Tarion and in addition to usual registration requirements, will be required prepare and submit additional reports about the proposed RCCP. 
· The proponent of the project must also fund the cost of certain work needed because of the age or condition of pre-existing elements incorporated into the RCCP.

Tarion

· There will be some increased costs related to additional vetting of registrants, inspections and processing claims. 
· Staff training. 
· One-time cost for system changes to Tarion computer systems. 


WHAT ACTIONS WILL HAVE TO BE TAKEN TO ALERT AND CONSULT THOSE AFFECTED?

· [bookmark: _GoBack]Tarion issued a Discussion Paper in March 2016.
· Requests for input were put out to the industry and the public for two months (March-April) and a number of industry and other stakeholder roundtables were held in early 2017.
· All submissions from stakeholders including OHBA and BILD, the Ministry of Government and Consumer Services and Tarion’s Ombudsperson have been considered.
· Draft regulations and this Regulatory Impact Assessment will be posted on Tarion’s website and the Government’s website with a request for comments for at least 45 days.

WHAT ACTIONS WILL BE TAKEN TO LIMIT THE IMPACT OF THE PROPOSED CHANGES?

· The industry through its associations is well aware that changes are coming. It has also been communicated to the industry through Builder Updates. 
· Builders will be aware of the specific changes through Tarion’s Breaking Ground newsletter alert, a new Builder Bulletin, and the Builder Portal.
· Homeowners will be advised of changes through updates to the Homeowner Information Package, MyHome Portal and Tarion’s website.  


HOW WILL THE CHANGE BE IMPLEMENTED?

The changes will be implemented through a combination of statutory, regulatory and policy changes.  New Regulations will be passed by Tarion’s Board and Members and by provincial Lieutenant Governor in Council.

SCHEDULE “A”


Summary of Changes Awaiting Completion of Regulations

Briefly, some important things to note about proposed changes for residential condominium conversion projects are:

· all residential condominium conversion projects (“RCCPs”) must be vetted by Tarion when vendors and builders apply for registration in respect of the project (which must be before any sales or before breaking ground);
· RCCPs require that additional documents and materials be submitted to Tarion Warranty Corporation (“Tarion”);
· only conversions from non-residential uses (e.g., office, hotel, commercial, institutional) are eligible.  Former uses such as group homes, prisons, dormitories will be eligible.  Conversion of a rental residential building(s) will not be eligible; and
· the statutory warranties will apply to RCCPs except that the first-year warranty relating to workmanship and materials does not apply to pre-existing elements.

To extend statutory warranty eligibility to RCCPs, the definitions of both “builder” and “vendor” in the ONHWP Act have been amended to include builders and vendors of RCCPs.

The deemed statutory warranties will extend only to conversions from non-residential uses (e.g., office, hotel, commercial, institutional).  Former uses such as group homes, prisons, dormitories will be eligible.  Conversion of a rental residential building(s) will not be eligible.    

Condominium Conversion Projects vetted by Tarion

To ensure the RCCPs to be covered by the ONHWP Act cannot go forward without the vendor, builder and the project first being vetted by Tarion, statutory restrictions have been created.

First, the Building Code Act was amended to pick up the new definitions of “vendor” and “builder” so that effectively a building permit will not be issued for RCCPs unless the vendor and builder are registered with Tarion.

Secondly, the Condominium Act now states that an RCCP will not be accepted for registration as a condominium corporation unless Tarion has confirmed that:

· the project and units have been enrolled under the ONHWP Act;
· the vendor has been registered by Tarion; and
· the builder has been registered by Tarion.

Coverage for Residential Condominium Conversion Projects – Pre-Existing Elements

A structure converted to residential use and organized as a condominium, will involve a mix of pre-existing and new elements.  As a result, the statutory warranty coverage available covers new elements in a manner identical to that of a comparable newly constructed condominium.  However, given that pre-existing elements by their nature cannot be expected to have the same look, feel and perform as new elements, the first-year warranty coverage in respect of workmanship and materials does not apply to pre-existing elements (although OBC and fit for habitation warranties do apply).
 
“Pre-existing Element” means generally, a physical portion of a property that:

· will be incorporated into an RCCP or a phase of an RCCP;
· existed before the “Commencement Date” of the project or phase; and
· was not used for residential purposes.

The commencement date for construction (the “Commencement Date”), is deemed to begin on the earlier of:

· the date when excavation for the RCCP or phase of an RCCP begins; and
· the date when other physical preparatory or related work for the foundation begins, 

except if the foundation is partly or wholly a pre-existing element, in which case it is the date when any other physical work an RCCP commences.

Registration of Vendors and Builders

A proposed vendor and/or builder must apply for registration by Tarion in the usual course with all the usual and project specific terms and conditions. 

In addition to the usual requirements for registration, a proponent of an RCCP must provide to Tarion at the time of application for registration as a vendor and/or builder the following:

· Property Assessment Report
· Capital Replacement Plan
· Pre-existing Elements Fund Study

These materials must be provided:

· before any sales of units; and
· before the Commencement Date.

Pre-existing Elements Fund

To address work that may be needed in the early years of a new RCCP, the proponent of the project must create a fund available to fix major repairs needed due to the age or condition of pre-existing elements for any part of the project.

Disclosure

For RCCPs, the Condominium Act has also been amended to add additional disclosure for purchasers of conversion condominium units including, for example:

· A statement that the project is a “residential condominium conversion project”; 
· Information about the Pre-existing Elements; 
· A copy of the Pre-existing Elements Fund Study; and
· A statement that the workmanship and materials first year warranties do not apply to the pre-existing elements.
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