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ONTARIO REGULATION  
made under the 
ONTARIO NEW HOME WARRANTIES PLAN ACT 
 (RESIDENTIAL CONDOMINIUM CONVERSION PROJECTS) 
NTD: The Ministry of Government and Consumer Services will be separately consulting on a proposed regulation of the Lieutenant Governor in Council under the Ontario New Home Warranties Plan Act for certain matters noted below. Please refer to the posting for this proposed regulation, once it becomes available.

Definitions 
 
1.  In this regulation, 
 
“Expected Work” means repairs (as defined in this regulation) which are expected to occur during the initial period. 
 
“Expected Work Schedule” means a schedule which sets out in reasonable detail Expected Work in respect of both common elements and units of a proposed residential condominium conversion project in a form acceptable to the Registrar. 
 
“initial period” has the meaning given to it in Ontario Regulation X/XX.  [NTD: It is proposed that a regulation of the Lieutenant Governor in Council will prescribe the start date and anniversary date for the initial period described in s.17.1(2) of the Ontario New Home Warranties Plan Act (“ONHWP Act”). The length of the period is currently proposed to be seven (7) years following registration of the condominium corporation.  For phased condominium corporations, there would be a distinct 7 year period for each phase.]   
 
[NTD:  this is the period for which “Expected Work” is the applicant’s responsibility; and thus the applicant is expected to contribute the resultant cost, if any, to the Preexisting Elements Fund.]   
 
“normal service life” means, for complete replacement of an element or system, the industry accepted time between replacements; and for repairs which include less than full replacement, means how often this type of repair is typically needed for that element or system. 
 
[NTD:  The author of the pre-existing elements fund study will assess and express an opinion as to normal service life as necessary in the study.] 
 
"PEF Trust Agreement” means the agreement referred to in section 6(1). 
 
“permitted trustee” means a trust company or law firm entitled to practice law in Ontario and otherwise acceptable to the Registrar. 
 
“prescribed criteria” for the purposes of paragraph 17.3 (2) 2. [NTD: eligibility for enrolment] means the requirements described in subsection 17.3 (2) of the Act. 
 
 “prescribed use” for the purposes of the definition of pre-existing elements includes a single household dwelling, boarding house, dormitory, group home, convent, hotel, monastery, rectory, retirement home, rooming home, correctional institution and medical institution. 
 
“prescribed work” for the purposes of subsection 17.1 (3) and (4) of the ONHWP Act, means any exploratory testing or demolition in respect of the property or proposed property. 
 
“remaining service life” for a repair, modification or replacement of pre-existing elements, means the time between the start of the analysis (the anticipated registration date of the condominium corporation) and the time when the forecasted repairs period is next predicted to occur. 
 
“repair” means solely for the purposes of this Regulation and Sections 17.1, 17.2, 17.3, 17.4 and 17.5 of the ONHWP Act a repair, modification or replacement which is not usual and ordinary maintenance and the cost of such work exceeds $2,000.00, but is a repair, modification or replacement to a pre-existing element which is expected to occur during the period of [45] years following registration of the condominium corporation because the remaining service life of the pre-existing elements or the end of a subsequent normal service life is expected to be reached within the time period. [NTD: see s.17.1(1)(a) of the ONHWP Act] 
 
[NTD:  other definitions that apply by virtue of being in the ONHWP Act include: 
 
“builder” (s.1) 
“regulations” (s.1) 
“vendor” (s.1)  
“capital replacement plan” (s.17.1(1)) 
“commencement date” (s.17.1(1)) 
“phase” (s.17.1(1)) 
“pre-existing elements” (s.17.1(1)) 
“pre-existing elements fund” (s.17.1(1)) 
“pre-existing elements fund study” (s.17.1(1)) 
“property” (s.17.1(1)) 
“proposed property” (s.17.1(1)) 
“proposed unit” (s.17.1(1)) 
“property assessment report” (s.17.1(1)) 
“purchaser of a unit” (s.17.1(1)) 
“residential condominium conversion project” (s.17.1(1)) 
“unit” (s.17.1(1))] 
 
Property Assessment Report 
 
2(1)  The requirements of a property assessment report includes the following: 
(a) it shall be a written report submitted to Tarion at least 90 days prior to the commencement date.  
(b) the purpose of the report is to assess the nature and condition of the property or proposed property relating to the proposed residential condominium conversion project. 
(c) the report shall include the following content: 
i. general description of the property or proposed property 
ii. details of the condition of the property or proposed property 
iii. general description of which elements of the property or proposed property will be removed, which will be retained, the modifications, additions, alterations or extensions that are proposed to be made to the property or proposed property 
iv. a copy of the author’s Certificate of Authorization or Certificate of Practice 
 
(d) the report shall include information about the author’s engagement and details of persons providing observations, test results and opinions. 
(e) the report shall also include such other requirements as are reasonably required by the Registrar and set out in a written information circular or other document to be publicly posted on the Corporation’s website. 
 
(2) The person who may prepare a property assessment report includes 
i. a person who holds a certificate of authorization within the meaning of the Professional Engineers Act (Ontario) or a certificate of practice within the meaning of the Architects Act (Ontario); and/or 
ii. such other person having qualifications satisfactory to the Registrar                       and any such person shall carry errors and omissions insurance and/or other insurance as may be reasonably required by the Registrar. 
 
(3) The Registrar shall assess the adequacy of the report based on its quality and completeness having regard to the foregoing requirements. 
 
(4) The Registrar may waive in writing one or more of the requirements in subsections (1) and (2) in its sole discretion. 
 
 
 	 
Capital Replacement Plan 
 
3(1)  The requirements of a capital replacement plan include the following: 
(a) it shall be a written report submitted to Tarion at least 90 days prior to the commencement date. 
(b) the purpose of the report shall focus on the condition of the pre-existing elements, the challenges of mixing new and existing physical elements and systems and anticipated repairs, modifications and or replacements related to the pre-existing elements. 
(c) the report shall include the following content: 
(i) description and details of  pre-existing elements 
(ii) findings of testing required by Tarion and optional testing 
(iii) discussion of the condition of the pre-existing elements 
(iv) identification of key risks including challenges of mixing new and existing physical elements and systems 
(v) description of repairs, modifications and or replacement projects related to pre-existing elements that will be undertaken by the applicant prior to registration 
(vi) heritage impacts 
(vii) a schedule outlining the repairs, modifications and or replacements that can be reasonably expected for the pre-existing elements of the project as required by any reserve funds (as that term is defined in the 
(viii) Condominium Act) taking into consideration their current condition, the impact of any applicable legislative compliance requirements, and the impact of any applicable heritage listings or designations 
(ix) the Expected Work Schedule 
(x) a copy of the author’s Certificate of Authorization or Certificate of Practice 
 
(d) the report shall include information about the author’s engagement and details of persons providing observations, test results and opinions. 
(e) the report shall be updated as necessary in accordance with the Registrar’s reasonable requirements. 
(f) the report shall also include such other requirements as are reasonably required by the Registrar and set out in a written information circular or other document to be publicly posted on the Corporation’s website. 
 
(2) The person who may prepare a capital replacement plan includes 
i. a person who holds a certificate of authorization within the meaning of the Professional Engineers Act or a certificate of practice within the meaning of the Architects Act; and/or 
 	 
ii. such other person having qualifications satisfactory to the Registrar            and any such person shall carry errors and omissions insurance and/or other insurance as may be reasonably required by the Registrar. 
 
(3) The Registrar shall assess the adequacy of the report based on its quality and completeness having regard to the foregoing requirements. 
 
(4) The Registrar may waive in writing one or more of the requirements in subsections (1) and (2) in its sole discretion. 
 
 
Pre-Existing Elements Fund Study 
 
4(1)  The requirements of a pre-existing elements fund study include the following: 
(a) it shall be a written report submitted to Tarion at least 90days before the commencement date 
(b) the purpose of this report is two-fold: 
i. it uses the expenditures predicted in the capital replacement plan to determine the required builder contribution to the pre-existing elements fund; 
ii. to disclose information about the pre-existing elements to the condominium unit purchasers. 
(c) the report shall include the following content: 
i. a plain English overview of the conversion 
ii. a list of the pre-existing elements including their history and timing of the next anticipated major repairs, modifications or replacements 
iii. a schedule outlining the repairs (as that term is defined in the Condominium Act) taking into consideration their current condition, the impact of any applicable legislative compliance requirements, and the impact of any applicable heritage listings or designations.  This should align with the same schedule in the capital replacement plan unless it is revised during an annual update 
iv. description of repairs, modifications or replacement projects related to pre-existing elements that will be undertaken by the applicant prior to registration 
v. the Expected Work Schedule   
vi. a description of each expenditure item in the Expected Work Schedule to clarify what is intended to be covered by the budget provided 
vii. a determination of the amount to be contributed to the pre-existing elements fund by the applicant 
viii. a copy of the author’s Certificate of Authorization or Certificate of Practice 
 
(d) the report shall include information about the author’s engagement and include details of persons providing observations test results and opinions. 
(e) the report shall be updated as necessary in accordance with the Registrar’s reasonable requirements. 
(f) the report shall also include such other requirements as are reasonably required by the Registrar and set out in a written information circular or other document to be publicly posted on the Corporation’s website. 
 
(3) The person who may prepare a pre-existing elements fund study includes 
i. a person who holds a certificate of authorization within the meaning of the Professional Engineers Act or a certificate of practice within the meaning of the Architects Act; and/or 
ii. such other person having qualifications satisfactory to the Registrar and any such person shall carry errors and omissions insurance and/or other insurance as may be reasonably required by the Registrar. 
 
(4) The Registrar shall assess the adequacy of the report based on its quality and completeness having regard to the foregoing requirements. 
 
(5) The Registrar may waive in writing one or more of the requirements in subsections (1) and (2) in its sole discretion. 
 
(6) The applicant shall provide to the Registrar on or before the first anniversary of the enrolment of the first unit in the residential condominium conversion project, and on or before every anniversary thereafter until the registration date, either: 
 
(a) written confirmation certified by a senior officer or principal of the applicant that there have been no material changes to the pre-existing elements fund study; or 
(b) an updated pre-existing elements fund study outlining: 
(i) any material changes to any aspect of the pre-existing elements fund study;  
(ii) how and why the changes came about;  
(iii) a revised Expected Work Schedule or the schedule of reserve fund expenditures if and to the extent they are impacted by changes; 
(iv) and whether there has been an increase or decrease in the amount of money that should be included in the pre-existing elements fund. 
 
(7) The Registrar shall use reasonable efforts to review an updated report referred to in subsection (4) within thirty (30) days after receipt.  If the report is satisfactory to the Registrar and if the report: 
(a) indicates the amount of the pre-existing elements fund should be increased then the applicant shall within thirty (30) days of the written request from the 
Registrar increase the amount of the pre-existing elements fund by the amount specified in the updated report; or 
(b) indicates that the amount of the pre-existing elements fund can be reduced then the Registrar may by written notice to the prescribed trustee, authorize reduction of the pre-existing elements fund by the applicable amount and by payment of such sum to the applicant. 
 
(8) If the applicant receives notice requiring a further payment under subsection (5) and the applicant fails to do so, then the vendor and builder of the project will be in default of their terms and conditions of registration and the Registrar. 
 
Confirmation of Registration and Enrolment 
 
[NTD:  s.17.4] 
 
5(1) 	For purposes of section 17.4(1) of the ONHWP Act, the Registrar shall prepare and post a form of confirmation which shall be delivered to: 
 
i. 	a vendor of residential condominium conversion project; and ii. 	a builder of residential condominium conversion project 
 
provided all the requirements necessary to permit the Corporation to provide such confirmation have been satisfied. 
 
(2) 	The forms referred to in subsection 5(1) and (2) shall include the details referred to in section 17.4(2) of the ONHWP Act and such other details as the Registrar shall determine as reasonably necessary or desirable. 
 
 
Pre-existing Elements Fund 
 
6(1) The pre-existing elements fund shall be established and maintained [see s.17.5 (1)] in the following manner: 
(a) the applicant shall arrange for the creation of a trust escrow account with a permitted trustee in accordance with a trust agreement the form of which shall be prepared by the Registrar and posted on the 
Corporation’s website (PEF trust agreement); and 
(b) the applicant shall from its own resources fund the trust account with the amount to be paid into the pre-existing elements fund as determined in the approved pre-existing elements fund study; 
(c) the applicant shall pay the cost of establishing and maintaining the PEF trust agreement. 
 
(2) 	The pre-existing elements fund shall be funded as described in subsection 6(1)(b) by the date of enrolment of the first unit in the residential condominium conversion project. 

[NTD: The costs association with the establishment and maintenance of the pre-existing elements fund may not be passed on the purchasers of units in the RCCP as an added cost or additional line item of occupancy or closing costs. – see s.17.5(1) of the ONHWP Act]

[NTD: The pre-existing element fund would be held in accordance with the requirements prescribed in a regulation of the Lieutenant Governor in Council described in s.17.5 (2) (a) of the ONHWP Act). It is proposed that this regulation would set out requirements for when the pre-existing elements fund must be held in trust and when they shall be disbursed. The following is a general outline of the proposal:
· Funds would be held in trust until the condominium corporation is registered. 
· After registration:
· Funds in respect of a given unit not exceeding $10,000 would be disbursed to the subsequent (i.e. non-vendor) owner of the unit, and such funds exceeding $10,000 would remain in trust. 
· Funds in respect of the common elements would be disbursed to the condominium corporation following registration. 

Please refer to that proposed regulation, once it is available.]


(5) During the pre-registration period the Registrar shall be entitled in its reasonable discretion to release monies from the pre-existing elements fund to pay for Expected Work as described in the Expected Work Schedule for either or both repairs to units or common elements. 

(6) After registration of the condominium corporation, the condominium corporation is authorized and shall only utilize monies originating from the pre-existing elements fund to pay for repairs as described in the Expected Work Schedule.  After a period of seven (7) years following registration of the condominium corporation, any remaining funds from the existing elements fund shall no longer be subject to any restrictions made in this regulation as to how it is used and may be consolidated with one or more other reserve funds [or operating funds?] have any restrictions on how the money is spent. 
 
(7) Following registration of the condominium corporation, if there is money in the preexisting elements fund pursuant to section 6(4)(c)(i) above, then upon written request [from the unit owner?] the Registrar shall be entitled to in its reasonable discretion release funds from the pre-existing elements fund [to the unit owner?] to pay for Expected Work as described in the Expected Work Schedule for repairs to  applicable units. 
 
(8) Any amount paid over to the condominium corporation or unit owners from the preexisting elements fund, shall be considered a benefit to the owner and successor owner if applicable, under subsection 14(6) of the ONHWP Act to the extent a warranty claim is made in respect of that pre-existing element. 

[NTP: subsections 6(3) and (4), will be enacted by the Lieutenant Governor in Council]

(9) In connection with any Expected Work for which the condominium corporation or an owner proposes to utilize monies from the pre-existing elements fund, the condominium corporation, or owner of the unit, as applicable, in order to facilitate and preserve statutory warranty rights shall make a warranty claim in respect of the item or items and permit the vendor and the Corporation a reasonable opportunity to inspect the condition before any repairs or modifications are made. Failure to make such warranty claim and afford such inspection opportunity means the condominium corporation owner, as applicable, has opted and is deemed to have waived statutory rights in respect of such items. 

(10) No action or other proceeding for damages or other relief shall be instituted against the Registrar or other employee or representative of the Corporation for an act done in good faith in the Execution of or intended execution of the duties or powers under subsections 6(4) or 6(7) for any alleged neglect or default in the execution in good faith of that duty or power. 
 
 
Commencement 
 
 	7.  This Regulation comes into force on the later of ● and the day it is filed. 
 
[NTD:  will line up with proclamation of other provisions of ONHWP Act.] 
 
[NTD: It is proposed that the Building Code (O.Reg. 332/12) be amended to add  subsection 17.4 (3) of the Ontario New Home Warranties Plan Act to the list of applicable law in relation to building permits, with respect to the provision of a confirmation by the Registrar for the construction of a residential condominium conversion project.]

[NTD:  transition provision – rules applies to RCCP where first arm’s length APS for the project signed on or after January 1, 2018.] 
 
 
 
Amendment to Regulation 894 
 
Section ● of Regulation 894 is amended to add the following term and conditions of registration for a vendor and builder of a residential condominium conversion project: 
 
(a) registrant shall provide a report to the Registrar (in form satisfactory to the Registrar acting reasonably) as part of the BB19 reporting process which provides descriptions, explanatory notes and path to compliance for integration of pre-existing elements into the residential condominium conversion project in respect of the Ontario Building Code and applicable construction related laws. 
 
(b) if a registrant has failed to increase the amount of a pre-existing elements fund in accordance with the requirements of the ONHWP Act and Regulations, the Registrar may in its discretion withhold the release of any performance security that the Corporation may be holding pending payment of such amount or other resolution satisfactory to the condominium corporation. 
 
(c) all RCCPs shall be subject to [BB19 reporting]. 
 
 
Amendment to Regulation 892 
 
1. Schedule “A” to Regulation 892 is amended to add a new line as follows: 
 
 	 	“For enrolment of homes in a residential condominium conversion project, the fee shall be two times the fee noted for homes in standard condominium as set forth in the above chart.” 
 
2. Subsection 4.2 of Regulation 892 is hereby amended by adding the following paragraph 4.2 (13): 
 
 	 	(13) 	If the owner is the owner of a unit in a residential condominium conversion project, then when spending any monies on pre-existing elements, referred to in the Expected Work Schedule, with funds which originated from the pre-existing elements fund, the owner shall: 
 
(a) make a claim on an initial claim form in respect of the item prior to spending any such funds on the item, and 
(b) give the Corporation the opportunity to inspect the condition of the item before work is done,  
otherwise, the owner shall be deemed to have waived any statutory warranty claim rights in respect of the item. 
 
[NTD:  similar provision is needed for the other CSS claim provisions in 892 for units and common elements.] 
 
