Proposed Regulatory Provisions to Support the Implementation of the Child, Youth and Family Services Act, 2017, Part VI (Youth Justice)
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The Ministry of Children and Youth Services (the ministry) is seeking public input on the following proposed regulatory provisions under the Child, Youth and Family Services Act, 2017 (CYFSA), Part VI (Youth Justice):
· Custody Review Board
· Searches in Youth Justice Custody/Detention Facilities
· Seizure and Disposal of Contraband Found During a Search

The ministry is also seeking public input on its proposal that some youth justice-specific regulations under CYFSA will not be developed at this time.

It is intended that the following proposed regulatory provisions, if approved, would come into effect upon proclamation of the CYFSA.
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Summary

CYFSA provisions related to the Custody Review Board (CRB) (sections 151 and 152) are similar to provisions under the Child and Family Services Act (CFSA), sections 96 and 97.  Ontario Regulation (O. Reg.) 70, made under the CFSA, contains provisions related to the CRB; see sections 37 to 39. 

MCYS is proposing to include provisions in the regulations made under the CYFSA that are similar to existing O.Reg. 70 provisions with the following modifications:
a) reference CYFSA provisions (note – additional changes to numbering may be required once the Regulations are numbered);
b) change “federal Act” to “Youth Criminal Justice Act”; 
c) use gender neutral terms; and,
d) housekeeping changes for clarity.

Proposed Regulatory Provisions

Regulation-making authority under CYFSA, paragraphs 10 and 11 of section 344.

The ministry is proposing the following regulatory provisions governing the Custody Review Board under sections 151 and 152[footnoteRef:1]: [1:  Note that the actual content, structure, form and wording of the proposed regulations may change following the engagement process, as well as review, editing and/or correction by the Office of Legislative Counsel.] 


Custody Review Board

1. The Custody Review Board continued under section 151 of the Act shall consist of not more than 34 members.

2. One member of the Board constitutes a quorum.

3. A Vice-Chair designated by the Chair has the jurisdiction and shall exercise the power of the Chair,
(a) in the absence of the Chair; or

(b) if the Chair is unable to act or the office of the Chair is vacant.

4. The Chair shall, from time to time, assign various members of the Board to its various hearings and reviews.



Review of placement of probationers

1. In addition to the duties of the Board prescribed in section 152 of the Act, the Board shall review the placement of probationers who are ordered by the youth justice court under paragraph 55 (2) (g) of the Youth Criminal Justice Act (Canada) to reside at a place specified by a provincial director where the place is a place of open custody.

2. An application by a young person for a review under [1] shall be made within thirty days of the placement at the place specified by the provincial director.

3. Subsections 152 (3), (4), (5) and (6) of the Act apply with necessary modifications to a review by the Board in respect of an application under subsection (2).

4. After conducting a review, the Board may,

a) if the Board is of the opinion that the place where the young person resides is not appropriate to meet the young person’s needs, recommend to the provincial director that the young person be transferred to another place; or

b) confirm the placement. 

Hearings

1. If the Board holds a hearing in respect of an application, a young person may be represented at the hearing by a parent or other person of the young person’s choice.

2. The Board shall conduct reviews and hearings in an informal manner and in the absence of the public.

3. The provincial director shall co-operate with the Board in the conduct of the reviews and shall provide the Board with documents and other information with respect to reviews when requested by the Board to do so.

4. The Board shall make its recommendations under subsection 152 (7) of the Act and clause [previous section] (4) (a) of this Regulation in writing to the provincial director and shall provide a copy of the written recommendations to the young person and their representative.
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Summary

CYFSA provisions governing searches in places of open custody, secure custody or of temporary detention can be found in subsection 155(1).

Given the potentially intrusive nature of searches, the ministry is proposing to develop regulatory provisions so that practices and procedures are more transparent and consistent.  The proposed regulatory provisions governing searches in places of open custody, secure custody or of temporary detention are consistent with existing Youth Justice Services’ standards, policies and procedures.

The ministry is proposing to defer the development of some regulatory provisions that are specific to searches of property/premises and vehicles, or of employees, visitors, contractors, etc. until further policy development and partner and stakeholder consultations can be undertaken. 

Proposed Regulatory Provisions

Regulation-making authority under CYFSA, paragraph 13 of section 344.

The ministry is proposing the following regulatory provisions governing searches conducted in places of open custody, secure custody or of temporary detention under subsection 155(1) [footnoteRef:2]: [2:  Note that the actual content, structure, form and wording of the proposed regulations may change following the engagement process, as well as review, editing and/or correction by the Office of Legislative Counsel.] 


1. Define the types of allowable searches:
             
Frisk search means
a. a search by hand or a search with a portable scanning device that may involve some physical contact with a clothed person, and
the person being searched may be required to open their mouth and raise, lower or open outer garments of clothing to permit a visual inspection, and
b. a search of
i. personal property, including clothing, that the person may be carrying, and
ii. any coat or jacket that the person has been requested to remove
	     
Non-intrusive search means
a. a search that is carried out by means of a hand-held scanner, a walk-through scanner, or similar non-intrusive search equipment, and does not involve any physical contact of the person being searched, and
b. a search of
i. personal property, including clothing, that the person may be carrying, and
ii. any coat or jacket that the person has been requested to remove

Physical plant search means
a. a search of all parts of the place of open custody, of secure custody or of temporary detention, including communal areas, workshops, program rooms, elevators, stairwells, storage and maintenance areas, and
b. a search of the grounds of the place of open custody, of secure custody or of temporary detention, including outside the perimeter, parking areas, and outdoor recreation areas, and
c. a search of
i. equipment in the place, and 
ii. a young person’s bedroom and its contents, including the young person’s personal property

Strip search means
a. a visual inspection of a young person by a staff member that does not involve any physical contact, which requires the removal of some or all of the young person’s clothing in the presence of staff, and
b. the young person may be required to open their mouth, display the soles of their feet, run their fingers through their hair, present open hands and arms, bend over or otherwise enable the staff member to perform a visual inspection of the external surface areas of body cavities, and
c. a search of 
i. all the young person’s clothing and anything contained in the clothing, and 
ii. other personal property that the young person may be carrying
 
2. General rules governing all searches:

The person in charge of a place of open custody, of secure custody or of temporary detention may only authorize a search that has been defined by this section. (e.g. body cavity searches may not be authorized as they are not defined) 

The person in charge of a place of open custody, of secure custody or of temporary detention shall authorize the use of search equipment at the place and shall determine the circumstances (e.g.type of search) when each piece of search equipment may be used.

Search equipment includes  
1. a hand-held scanner, a walk-through scanner, or any similar non-intrusive device, that may be used to facilitate a search of a person, and
2. mirrors, probes, flashlights or similar items that may be used to facilitate physical plant searches

The person in charge of a place of open custody, of secure custody or of temporary detention shall:
a) post conspicuous warnings stating that all persons, vehicles and items entering or exiting the place may be searched in accordance with the Act and regulations;
b) advise affected persons of any policies and procedures governing searches that have been developed in accordance with this Act and regulations, including providing a description of all search equipment that may be used at the place and describing the circumstances when the equipment may be used. 

All searches of persons shall be conducted in a manner that: 
a) respects the privacy and dignity of the person being searched
b) considers the cultural, religious and spiritual beliefs of the person when performing the search and respects any personal property or clothing that has cultural, religious or spiritual value; and  
c) respects the personal property of the person being searched so that personal property is not willfully discarded, broken or misplaced.  

A person in charge of a place of open custody, of secure custody or of temporary detention shall maintain a written record of every search of every person and the record shall include:
a) the name of the person searched;
b) the reason for the search;
c) a description of any property seized, discarded, broken or misplaced in the search; and
d) any action taken as a result of the search (e.g.other report made, police contacted, contraband disposed of, visitor denied access to facility, etc.).

3. Additional rules for searches of young persons:

In addition to the rules set out above, young persons shall be given the opportunity to express their views as to how a search is conducted.

A minimum of two staff shall be present for all frisk searches and strip searches or when the search procedure involves any physical contact or removal of some or all of the young person’s clothing.

No young person shall be frisk searched or strip searched by a person of the opposite sex unless the person who authorized the search has reasonable cause to believe that an immediate search is necessary because the young person is concealing contraband that is dangerous or harmful. 

	Notwithstanding (subclause above), a transgender young person must have the option of: 
a) identifying the gender of the staff member who will perform the search; or,
b) requesting that male and female staff members conduct the search (split search).

The person in charge of a place of open custody, of secure custody or of temporary detention shall develop and maintain written procedures with respect to searches of the person of a young person or the property of a young person conducted under subsection 155(1), which shall include:
a) a ranked list, based on the principle of least intrusive search whenever possible, describing the circumstances when each type of defined search may be conducted and how each type of search may be conducted;
b) procedures to be followed when a young person refuses a search, resists a search, or fails to co-operate with the search;
c) procedures to be followed in situations where there is reasonable cause to believe that a young person is concealing an item in a body cavity that may affect the health of the young person, or impact the safety/security of the facility or other persons 

4. Training and education:

The person in charge of a place of open custody, of secure custody or of temporary detention shall ensure that the following training and education is successfully completed by all staff who provide direct care to young persons at the place:

a) training in the types of searches that are defined by this regulation and the search equipment that has been authorized for use at the place; 

b) education respecting the following subject-matter:
a. the provisions of the Act and of this Regulation concerning searches in places of open custody, of secure custody or of temporary detention.
b. any policies established by the Ministry of Children and Youth Services concerning the searches of places of open custody, of secure custody or of temporary detention .
c. the place of open custody, of secure custody or of temporary detention’s procedures concerning searches as required by this regulation. 

If a staff person commences employment at a place of open custody, of secure custody or of temporary detention, the person in charge of the place shall ensure that the new staff person’s training and education described [above] is completed within 30 days after the person commences employment.

The person in charge of a place of open custody, of secure custody or of temporary detention shall ensure that the training and education of current staff persons,

a) in the subject matter described [above] is completed within 30 days after each new provision of the Act or this Regulation concerning searches comes into force;

b) in the subject-matter described [above] is completed within 30 days after each new or revised ministry policy concerning searches is received by the person in charge of the place of open custody, of secure custody or of temporary detention; and

c) in the subject-matter described [above] is completed within 30 days after each new or revised policy referred to in that subparagraph is established.

The person in charge of the place of open custody, of secure custody or of temporary detention shall maintain a written record of the training and education provided to each staff person and the date the training was provided.

The person in charge of the place of open custody, of secure custody or of temporary detention shall ensure that a performance review is conducted annually for each staff person and that, during the performance review, the staff person’s understanding and application of the training and education is assessed.   

The person in charge of the place of open custody, of secure custody or of secure detention shall maintain a written record of the performance review meeting and the assessment of the staff person’s understanding and application of the training and education.
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Summary

CYFSA provisions governing the seizure and disposal of contraband in places of open custody, secure custody or of temporary detention can be found in subsections 155(2) and (3).

Contraband is defined in subsection 155(3) of the CYFSA as:
a) anything that a young person is not authorized to have,
b) anything that a young person is authorized to have but in a place where they are not authorized to have it, and
c) anything that a young person is authorized to have but that is being used for a purpose for which they are not authorized to use it.

Regulatory provisions governing the seizure and disposal of contraband are limited to items seized from young persons.  The proposed regulatory provisions governing the seizure and disposal of contraband in places of open custody, secure custody or of temporary detention are consistent with existing Youth Justice Services’ standards, policies and procedures.

Proposed Regulatory Provisions

Regulation-making authority under CYFSA, paragraph 14 of section 344.

The ministry is proposing the following regulatory provisions governing contraband under subsection 155(2) [footnoteRef:3]: [3:  Note that the actual content, structure, form and wording of the proposed regulations may change following the engagement process, as well as review, editing and/or correction by the Office of Legislative Counsel.] 


1. Establishing what constitutes contraband:

The person in charge of a place of open custody, of secure custody or of temporary detention shall establish a description of items that are prohibited for all young persons in the place.   

In making this determination, the person in charge of the place shall consider the risk that a young person’s access to or possession of the item may pose to the safety of young persons, staff or any other person in the place or to the safety or security of the place. 

The person in charge of a place of open custody, of secure custody or of temporary detention shall maintain a list of any items that are prohibited for any individual young person, based on the criteria set out above with respect to the risk posed and shall document the rationale as to why the items are prohibited for the individual young person.  The description of the item and the rationale shall be documented in the young person’s file. 

When a contraband item is seized, the following information shall be documented:
a) Number of items seized; 
b) Description of item(s) with any identifying marks; 
c) Location where item(s) was seized;
d) The reason for the seizure, including why the item is considered contraband, based on s. 155(3) of the Act and the list of items established by the person in charge, as required above;
e) Date and time item(s) was seized;
f) Name of person who seized item(s)
g) Name of the young person from whom item(s) was seized, if known.

The person in charge of a place of open custody, of secure custody or of temporary detention shall ensure that contraband items that have been seized will be handled in accordance with the following: 

a) Items of personal property seized as contraband are to be inventoried and stored for at least 30 days after the seizure, during which time every reasonable effort shall be made to locate the owner. 
b) If there is reasonable cause to believe that a seized item is connected to an alleged criminal offence, police must be contacted.
c) When an item is identified as belonging to an individual young person and is not an item identified in b above and does not pose a threat to the safety and security of the place:
a. it shall be held in trust for the young person and returned to them when they are released or discharged 
b. if the young person does not wish to keep the item, a record must be placed in the young person’s file documenting details of its disposal or destruction

2. Disposal or destruction of seized contraband:

Only the person in charge of the place of open custody, of secure custody, or of temporary detention may authorize the disposal or destruction of contraband in accordance with the following:

a) Where police have been contacted for items identified in b. above, the person in charge shall follow any police direction with respect to the disposal or destruction of those items. Items not identified in b. above that the person in charge determines to be a threat to the safety or security of the place may be destroyed without locating the owner. 
b) An item may be disposed of if the owner cannot be determined or, if the owner indicates that they do not want the item, by donating the item to a local not-for-profit organization. 

The person in charge of a place of open custody, of secure custody or of temporary detention shall ensure that written documentation is maintained that includes:
a) a description of any items disposed of or destroyed, the method of disposal or destruction, and the reasons for such action,
b) the date on which the items were disposed of or destroyed,
c) the name and title of the person who conducted the disposal or destruction, and
d) the name and title of the person who approved the disposal or destruction.
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The ministry is proposing that no regulations be developed for paragraphs 3., 4., 5., 7., 8., 12., and 15 of CYFSA, section 344 at this time.  These include:
· prescribing additional duties and functions of probation officers and provincial directors;
· prescribing the duties and functions of bailiffs;
· prescribing the qualifications of probation officers;
· prescribing reports to be made and information to be furnished under section 147, their form and the intervals at which they are to be made or furnished;
· governing the conduct, discipline, rights and privileges of young persons in places of temporary detention, of open custody or of secure custody;
· governing the exercise of the power of entry given under subsection 153(5); and,
· respecting any matter considered necessary or advisable to carry out effectively the intent and purpose of Part VI.

The recommendation to exclude these paragraphs from regulation development at this time does not preclude the ministry from developing regulatory provisions in the future, if a need for regulatory provisions is identified.
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The following transitional provisions are being proposed:

1. Appointments of Provincial Directors, Probation Officers, Inspectors, etc. made under Part IV of the CFSA will be continued;
2. Designations of secure/open detention programs made under Part IV of the CFSA will be continued; and,
3. Designations of secure/open custody programs made under Part IV of the CFSA will be continued.
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