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Purpose
The purpose of this document is to seek feedback on new and proposed changes to regulatory requirements related to physical restraint[footnoteRef:1] under the Child, Youth and Family Services Act, 2017 (CYFSA).On June 1, 2017 the CYFSA received Royal Assent. When proclaimed, it will replace the Child and Family Services Act (CFSA). [1:  Under the CYFSA, “physical restraint” means a holding technique to restrict a person’s ability to move freely but, for greater certainty, does not include,
restricting movement, physical redirection or physical prompting, if the restriction, redirection or prompting is brief,
gentle and part of a behaviour teaching program, or the use of helmets, protective mitts or other equipment to prevent a person from physically injuring or further physically injuring themself] 

There are current regulations that exist under the CFSA. Regulatory provisions under the CFSA may become provisions under the CYFSA as they currently appear or with enhancements. In addition, new regulatory provisions may be developed to support the new CYFSA. The focus of this summary is to outline where changes are being proposed to existing regulatory provisions, or where new regulatory provisions are being proposed on the use of physical restraint.
Proposed Regulatory Changes
It is critically important that children and youth who receive ministry-funded, operated, or licensed services are safe and that restraints and other intrusive interventions are only used when absolutely necessary. That is why the ministry has included prohibitions on the use of these interventions in the CYFSA, and is proposing detailed parameters in regulation for situations where they may be used, including secure de-escalation rooms, mechanical restraints, and physical restraint. 
This work supports the ministry’s implementation of Safe and Caring Places for Children and Youth: Ontario’s Blueprint for Building a New System of Licensed Residential Services, which was released in July 2017. The Blueprint is a multi-year plan to build a new child-and youth-centered residential service system in Ontario. Working collaboratively across child- and youth-serving sectors, the ministry is making fundamental changes so services are more responsive to the unique needs of children and youth in residential settings, to improve the quality of their everyday experience and to better support their health, safety, and well-being. The Blueprint includes the commitment to pursue the goal of minimizing the use of physical restraint and setting narrow requirements for the use of physical restraint for all service providers. The proposed changes outlined in this document will support this goal.
Section 6 of the CYFSA, states no service provider or foster parent shall use or permit the use of physical restraint on a child or young person for whom the service provider or foster parent is providing services, except as the regulations authorize. The regulatory provisions proposed in the charts below outline the requirements being considered respecting the use of physical restraint.
There are current regulatory provisions related to the use of physical restraint in Regulation 70 under the CFSA that apply only to residential licensees that operate a children’s residence (i.e., group home). Overall, the ministry is proposing that the regulatory provisions related to physical restraint under the CYFSA apply to all service providers[footnoteRef:2] and foster parents[footnoteRef:3]. In addition, the ministry is proposing regulatory changes related to physical restraint in the following key areas:  [2:  Under the CYFSA, “service provider” means,
the Minister,
a licensee,
a person or entity, including a society, that provides a service funded under this Act, or
a prescribed person or entity,
but does not include a foster parent.]  [3:  Under the CYFSA, “foster care” means the provision of residential care to a child, by and in the home of a person who,
receives compensation for caring for the child, except under the Ontario Works Act, 1997 or the Ontario Disability Support Program Act, 1997, and
is not the child’s parent or a person with whom the child has been placed for adoption under Part VIII (Adoption and Adoption Licensing), 
and “foster home” and “foster parent” have corresponding meanings.] 

A. Rules for the Use of Physical Restraint
B. Written Policies
C. Debriefing
D. Notification
E. Training
F. Documentation
Many of these proposed changes have been informed by feedback that the government heard from youth with lived experience in licensed residential settings and stakeholders from sectors that deliver residential services. 
These proposed changes would come into effect on a date to be determined. 

A. Rules for the Use of Physical Restraint
Subsection 109.1(2) of the CFSA currently specifies the rules for the use of physical restraint.

The following chart summarizes the proposed changes to these provisions:
	Current Requirement
	Proposed Change

	Every licensee operating a residence shall ensure that physical restraint of residents of the residence is not carried out except in accordance with the following rules:
	· These and the following provisions would apply to all service providers and foster parents.

	1. Physical restraint of a resident may be carried out only,
i. for the purpose of preventing the resident from physically injuring or further physically injuring himself or herself or others, or
ii. if the resident is a young person, for the purpose of preventing the resident from escaping from the residence or causing significant property damage.
	· Change references to “resident” to “child or young person”.
· Clarify that (ii) applies to young persons in a place of open custody, secure custody, or temporary detention.
· Add definition of “significant property damage” to mean damage to property that is likely to cause harm to a person, including the person who is causing the damage.  

	2. Physical restraint of a resident may never be carried out for the purpose of punishing the resident.
	· Change references to “resident” to “child or young person”.
· Add additional restrictions:
· Physical restraint must not be used for the convenience of the person administering the restraint
· Physical restraint can only be administered by an individual that has the requisite training.

	3. Physical restraint of a resident may be carried out only if there is a clear and imminent risk that,
i. the resident will physically injure or further physically injure himself or herself or others, or
ii. if the resident is a young person, the resident will escape from the residence or cause significant property damage.
	· Change references to “resident” to “child or young person”.
· Clarify that (ii) applies to young persons in a place of open custody, secure custody, or temporary detention.
· Add definition of “significant property damage” to mean damage to property that is likely to cause harm to a person, including the person who is causing the damage.  

	4. Physical restraint of a resident may be carried out only after it is determined that less intrusive interventions are or would be ineffective in,
i. preventing the resident from physically injuring or further physically injuring himself or herself or others, or
ii. if the resident is a young person, preventing the resident from escaping from the residence or causing significant property damage.
	· Change references to “resident” to “child or young person”.
· Clarify that (ii) applies to young persons in a place of open custody, secure custody, or temporary detention.

	5. Physical restraint of a resident may be carried out,
i. by a member of the residence’s staff, if he or she has obtained the training and education described in section 109.3, or
ii. by the licensee, if the licensee is an individual who provides direct care to residents of the residence and has obtained the training and education described in section 109.3.
	· Maintain requirement and change provision to apply to all persons that provide direct care/services to children or young persons, including foster parents. 
· Change references to “resident” to “child or young person”.

	6. A particular holding technique may be used,
i. by a member of the residence’s staff, if he or she has received specific training in that technique in a training program approved by the Minister, or
ii. by the licensee, if the licensee is an individual who provides direct care to residents of the residence and has received specific training in that technique in a training program approved by the Minister.
	· Maintain requirement and change provision to apply to all persons that provide direct care/services to children or young persons, including foster parents.
· Change references to “resident” to “child or young person”.

	7. When physical restraint of a resident is carried out, it must be carried out using the least amount of force that is necessary to restrict the resident’s ability to move freely.
	· Change references to “resident” to “child or young person”.


	8. During physical restraint of a resident, the resident’s condition must be continually monitored and assessed.
	· Change references to “resident” to “child or young person”.

	9. Physical restraint of a resident must be stopped upon the earlier of the following:
i. When there is no longer a clear and imminent risk that,
A. the resident will physically injure or further physically injure himself or herself or others, or
B. if the resident is a young person, the resident will escape from the residence or cause significant property damage.
ii. When there is a risk that the physical restraint itself will endanger the health or safety of the resident.
	· Change references to “resident” to “child or young person”.
· Clarify that (ii) applies to young persons in a place of open custody, secure custody, or temporary detention.
· Add definition of “significant property damage” to mean damage to property that is likely to cause harm to a person, including the person who is causing the damage.  
· Add provision that a physical restraint must be stopped when the physical restraint is proven to be ineffective and other interventions should be used.



B. Written Policies
Subsection 109.1(3) of the CFSA currently specifies the written policies that licensees operating a residence must have regarding physical restraint.

The following chart summarizes the proposed changes to these provisions:
	Current Requirement
	Proposed Change

	N/A
	· Require all service providers that do not use physical restraint to have a policy that clearly states that physical restraint is not to be used and set out the rationale for that policy.

	(3)  Every licensee operating a residence shall establish, 
(a) a written policy concerning the interventions that must be employed or considered for the purpose of preventing a resident from physically injuring or further physically injuring himself or herself or others, in order to avoid the need to physically restrain the resident;
	· Update language to refer to all service providers.
· Change references to “resident” to “child or young person”.


	(b) a written policy concerning the interventions that must be employed or considered for the purpose of preventing a resident who is a young person from escaping from the residence or causing significant property damage, in order to avoid the need to physically restrain the resident; and
	· This would be a requirement for licensees that provide services in a place of open custody, secure custody, or temporary detention.
· Clarify that this applies to young persons in a place of open custody, secure custody, or temporary detention.

	(c) a written policy concerning the protocols that must be followed in monitoring and assessing a resident’s condition during physical restraint.
	· Change references to “resident” to “child or young person”.

	N/A
	· For clarity, add requirement that the policies must comply with any regulation or Ministry policy concerning physical restraint.



C. Debriefing
Section 109.2 of the CFSA currently specifies the requirements for debriefing after a physical restraint has been administered.

The following chart summarizes the proposed changes to these provisions:
	Current Requirement
	Proposed Change

	109.2  Every licensee operating a residence shall ensure that when a resident of the residence is physically restrained, debriefing is conducted in accordance with the following rules:
	· Update language to refer to all service providers.
· Change references to “resident” to “child or young person”.

	1. One debriefing process must be conducted among the members of the residence’s staff who were involved in the physical restraint and, if the licensee is an individual who was involved in the physical restraint, the licensee.
	· Change reference to “residence’s staff” to any person.
· Clarify language to state those involved “in the administration” of the physical restraint.

	2. Another debriefing process must be conducted among the persons mentioned in paragraph 1 and the resident who was physically restrained, and this process must be structured to accommodate the resident’s psychological and emotional needs and cognitive capacity.
	· Change references to “resident” to “child or young person”.

	N/A
	· New requirement for a debriefing process to be offered to other persons, including other children or young persons, who witness the use of a physical restraint.

	3. Subject to paragraph 4, the debriefing processes referred to in paragraphs 1 and 2 must be conducted within 48 hours after the physical restraint was carried out.
	· Include reference to the additional debriefing requirement.

	4. If circumstances do not permit a debriefing process referred to in paragraph 1 or 2 to be conducted within 48 hours after the physical restraint was carried out, the debriefing process must be conducted as soon as possible after the 48-hour period and a record must be kept of the circumstances which prevented the debriefing process from being conducted within the 48-hour period. 
	· Include reference to the additional debriefing requirement.



D. Notification
No regulatory requirements currently exist in relation to notify specific individuals when a physical restraint is administered.

The following chart summarizes the proposed new provisions:
	Proposed Change

	· Add new requirement for service providers to notify the child or young persons’ parent when a physical restraint occurs, with appropriate consent. 
· Under the CYFSA unless otherwise stated, “parent” is deemed to be a reference to: 
(a) the person who has lawful custody of the child; or
(b) if more than one person has lawful custody of the child, all of the persons who have lawful custody of the child, excluding any person who is unavailable or unable to act, as the context requires.



E. Training
Section 109.3 of the CFSA currently specifies the training requirements for licensees operating a residence regarding physical restraint.

The following chart summarizes the proposed changes to these provisions:
	Current Requirement
	Proposed Change

	109.3  (1)  Every licensee operating a residence shall ensure that the following training is successfully completed by all of the residence’s program staff persons and, if the licensee is an individual who provides direct care to residents of the residence, by the licensee:
(a) A training program that includes training in the use of physical restraint and that is approved by the Minister.
(b) All refresher courses required under the program.  
	· Maintain requirement for licensees operating a residence.
· Additional new requirement that a record must be maintained by the licensee of the successful completion of this training requirement.

	N/A
	· Create new requirement for service providers (except licensees that operate a residence, covered above) to ensure that training on the use of physical restraint be successfully completed by all persons providing direct service to children, including foster parents.
· This requirement would not apply to service providers that have a “no restraint” policy.

	(2)  Every licensee operating a residence shall ensure that education respecting the following subject-matter is obtained by all of the residence’s program staff persons and, if the licensee is an individual who provides direct care to residents of the residence, by the licensee:
(a) The provisions of this Regulation concerning physical restraint of residents of a residence.
(b) The policies established by the Ministry of Community and Social Services concerning physical restraint of residents of a residence.
(c) The residence’s policies concerning physical restraint of its residents.  
	· Update language to refer to all service providers and that they must ensure that all persons providing service to children or young persons, including foster parents, complete training (refer to “training” rather than “education”).
· Update (a) to also refer to the Act.
· Update (b) to refer to the Ministry of Children and Youth Services.

	(3)  Every licensee operating a residence shall ensure that,
(a) the education of a current program staff person and, if the licensee is an individual who provides direct care to residents of the residence, of the licensee,
i. in the subject-matter described in paragraph 1 of subsection (2) is completed within 30 days after each new regulatory provision concerning physical restraint of residents of a residence comes into force,
ii. in the subject-matter described in paragraph 2 of subsection (2) is completed within 30 days after each new ministry policy concerning physical restraint of residents of a residence is received by the licensee, and
iii. in the subject-matter described in paragraph 3 of subsection (2) is completed within 30 days after each new residence policy concerning physical restraint of its residents is established;
(b) if a new program staff person commences employment in the residence, the person’s education in the subject-matter described in subsection (2) is completed within 30 days after the person commences employment in the residence; and
(c) if a licensee who is an individual has not provided, but subsequently begins to provide, direct care to residents of the residence, the licensee’s education in the subject-matter described in subsection (2) is completed within 30 days after the licensee begins to provide direct care to residents of the residence. 
	· Update language to refer to all service providers and that they must ensure that all individuals providing service to children or young persons, including foster parents, complete training within the specified timelines.


	(4)  Every licensee operating a residence shall ensure that a performance review is conducted annually for each program staff person and that, during the performance review, the program staff person’s understanding and application of the subject-matter described in subsection (2) is assessed and recorded. 
	· Remove reference to an “annual performance review” and reframe requirement to focus on an annual assessment.
· New requirement that if there is a low level of understanding, that additional training is required.



F. Documentation
These proposed provisions would create new requirements for service providers to maintain a record of the physical restraint, including specified information.

The following chart summarizes the proposed new provisions:
	Proposed Change

	· Create new provisions for all service providers regarding maintaining a record of the physical restraint, including:
· The date and time when the child or young person was physically restrained.
· The date and time when the child or young person was released from the physical restraint.
· The duration of the physical restraint.
· A description of the physical restraint that was used on the child or young person.
· The name and title of the person that administered the physical restraint.
· A description of the clear and imminent risk that warranted the use of physical restraint on the child or young person.
· A description of the less intrusive interventions that were considered and the reason why those interventions were determined to be ineffective in:
· preventing the child or young person from physically injuring or further physically injuring himself, herself or others, or
· preventing the young person from escaping or causing significant property damage in a place of open custody, of secure custody or of temporary detention. 
· Documentation of the assessment and monitoring of the child or young person as required
· Documentation of all debriefings conducted in accordance with the regulations.


[bookmark: _GoBack]
