


The Consumer Protection Act: 
Direct Selling in Consumers’ Homes


About this Consultation
The Ontario government is considering making changes to direct selling rules and enforcement provisions under the Consumer Protection Act, 2002 (CPA). 
In March 2018, rules were introduced to prohibit unsolicited door-to-door sales for the following products and services:
· Air conditioners
· Air cleaners
· Air purifiers
· Duct cleaning services
· Furnaces
· Water heaters
· Water treatment devices
· Water purifiers
· Water filters
· Water softeners
· Products and services that perform the function of one or more of the products and services above (such as HVAC)
Some businesses are continuing to use high pressure sales practices, misrepresentation, and non-compliant contracts to sell restricted products and services. This results in homeowners finding themselves locked into long-term contracts which are notably more expensive than alternative means of obtaining the same products, and unable to exit those contracts without paying expensive cancellation charges. 
In contrast, industry members that do not engage in high-pressure door-to-door sales tactics have indicated that certain rules introduced in March 2018 are creating burden and barriers to their operations, as well as limiting consumers’ ability to easily enter into a contract when they have invited a business into their home. 
[bookmark: _Toc480982939][bookmark: _Toc486433157]This consultation proposal is seeking feedback on potential amendments that would:
· [bookmark: _Hlk2323731]reduce burden and barriers for businesses that provide products and services when the consumer has initiated contact;
· level the playing field by increasing consumer protection to deter non-compliant businesses in the sector; and,
· strengthen enforcement powers to target businesses that cause the most harm to consumers.

This consultation paper includes proposals to increase consumer protection and strengthen enforcement provisions generally under the CPA. As a result, proposals included may impact businesses that do not engage in door-to-door sales or home-contracting.  
[bookmark: _Toc789243]How to Respond
Your input is important. We welcome your answers to the consultation questions and any added input or suggestions you may wish to offer. 
Please provide concrete examples or evidence to support your suggestions where possible.
This consultation document asks questions where you can respond by checking boxes to express your views, and by providing explanations or alternative options in free-form spaces.
You may download this paper and submit your completed responses by mail or email. You also may submit any feedback to us without using the consultation questionnaire package.
You may respond by email to consumerpolicy@ontario.ca or by mail to: 
Direct Selling Consultation
Ministry of Government and Consumer Services
Policy, Planning and Oversight Division
56 Wellesley Street West, 6th Floor
Toronto, ON, M7A 1C1
When responding, please provide your name and contact information such as an email or mailing address.
Name/Organization
____________________________________________________________________
Contact Information
____________________________________________________________________
Please also check a box to indicate whether you comment primarily as a:
☐Business 
☐ Business Association
☐ Consumer
☐ Consumer Association
☐ Academic
☐ Other – You may enter your answer here
Thank you for taking the time to review these proposals.  If you have any questions about this consultation, please email consumerpolicy@ontario.ca.
[bookmark: _Toc480982940][bookmark: _Toc486433158][bookmark: _Toc789244]Privacy Statement
Please note that unless agreed otherwise by the Ministry of Government and Consumer Services (the ministry), all submissions received from organizations in response to this consultation will be considered public information and may be used, disclosed, and published by the ministry to help the ministry in evaluating and revising its proposal. This may involve disclosing any response received to other interested parties. An individual who provides a response and indicates an affiliation with an organization will be considered to have submitted the response on behalf of that organization. 
Responses received from individuals who do not indicate an affiliation with an organization will not be considered to be public information. Responses from individuals may be used and disclosed by the ministry to help evaluate and revise the proposal. The ministry may also publish responses received from individuals. However, should the ministry use, disclose, or publish individual responses, any personal information such as an individual's name and contact details will not be disclosed by the ministry without the individual’s prior consent, unless required by law. Contact information you provide may also be used to follow up with you to clarify your response.
If you have any questions about the collection of this information, please contact the ministry by email - consumerpolicy@ontario.ca.
[bookmark: _Toc789245]Background
[bookmark: _Toc789246]Direct Agreements under the Consumer Protection Act, 2002
Most businesses are subject to the general rules under the Consumer Protection Act, 2002 (CPA). For example, businesses are prohibited under the CPA from engaging in unfair practices, including the making of false, misleading, or deceptive representations towards consumers. The CPA also sets out rules specific to businesses that market products and services door-to-door (i.e., in a consumer’s home) such as a 10-day cooling-off period during which a consumer can cancel a contract without any reason. 
Under the CPA, agreements or contracts negotiated or entered into in the consumer’s home are referred to as ‘direct agreements’. 
Businesses that contravene provisions under the CPA may be subject to compliance and enforcement  actions by the ministry such as caution letters, compliance orders, placement on the Consumer Beware List, and/or the laying of charges, as appropriate. If found guilty of an offence under the CPA, an individual can also be fined up to $50,000 or imprisoned for up to two years less a day, or both. A corporation can be fined up to $250,000.
[bookmark: _Toc789247]Existing Rules for Direct Agreements for Restricted Products  
Presently, a restricted product or service[footnoteRef:2] cannot be offered or sold at a consumer’s home unless the consumer initiates contact with the business and specifically invites them over with the purpose of entering into such an agreement. For example, a consumer would need to call or email a business and invite a representative to come to their home to install a new furnace. There is an existing exception to this rule if a business has a contract in place with the consumer and certain criteria are met (see section below ‘Rules for businesses with a contract in place’). [2:  Furnaces, air conditioners, air cleaners, 	air purifiers, water heaters, water treatment, devices, water purifiers, water filters, 	water softeners, duct cleaning services, and any product or service that performs one or more of the functions of these products or services  (for example, an HVAC system)] 

If there is no attempt to contact the consumer about entering into a contract for the restricted products or services, marketing materials can be left at the consumer’s home.
Contracts that violate these rules are void and the consumer may keep the products and services without any obligation related to their use or disposal.
[bookmark: _Toc789248]Contracting when called for repair or maintenance 
When invited by the consumer to repair or conduct maintenance on a restricted good, business representatives may provide the service requested or advise that equipment is unsafe or needs to be shut down as required by law (e.g., red-tagging a furnace determined to be hazardous). The business representative cannot try to sell a new restricted product or service during their visit, unless they already have a written contract in place with the consumer for one of the restricted products or services. 
[bookmark: _Toc789249]Rules for businesses with a written contract in place 
If a business has a written contract in place with a consumer for one of the restricted products or services, the business can:
· contact the consumer by phone or any other means of communication (except communication in person at the consumer’s home);
· schedule a visit to the consumer’s home for any reason; and, 
· enter into a new contract for any of the restricted products or services. 
However, when the business contacts the consumer, the business representative must ask the consumer if they may offer a restricted product or service while visiting their home and the consumer must agree to hear the offer.
Unsolicited door-to-door sales are still prohibited even when a written contract is in place. 
[bookmark: _Toc789250]Record-keeping rules for businesses
If a consumer signs a new contract for one of the restricted products or services in their home, the business must create and maintain records for three years from the date the contract is entered into. 
These records must verify either that the consumer contacted the business and invited the business over for the purpose of entering into a contract for a restricted good or service, or that the business contacted the consumer in accordance with the exception discussed above.
It is up to businesses to determine how best to develop and maintain these records.
[bookmark: _Toc789251]Mandatory cover page and disclosure requirements
All contracts for the restricted products and services must have a cover page on the contract which outlines the consumer’s rights. This means the business needs to:
· print out and provide the cover page; and,
· have the consumer sign the cover page and the contract for the restricted product or service before any work begins.
As of May 1, 2018, businesses are required to make sure the language in their contracts meets contract disclosure requirements, including requirements to clearly disclose overall costs and any cancellation fees. 
[bookmark: _Toc480982943][bookmark: _Toc486433161][bookmark: _Toc789252]Proposal
To address concerns related to the direct agreement rules for restricted products or services, the consultation paper’s proposed changes focus on: 
· Reducing burden for businesses by making it easier to sell goods and services when a consumer has initiated a transaction, or a business relationship is already in place with the consumer. 
· Increasing consumer protection against non-compliant businesses by:
· [bookmark: _Hlk535406483]providing consumers with more time to rescind their agreement when businesses engage in an unfair practice; and,
· clarifying business requirements to provide notice when consumer obligations are transferred to another business.
· Levelling the playing field for businesses through stronger enforcement provisions, including by:
· providing clear authority for compliance orders respecting refunds and the amount of a refund a consumer is entitled to under the Act when a direct agreement is cancelled; 
· clarifying businesses’ obligations when a contract is cancelled; and, 
· enabling administrative penalties under the CPA to target businesses that do not comply with the Act. 
[bookmark: _Toc789253][bookmark: _Toc480982944][bookmark: _Toc486433162]Reducing Burden and Removing Barriers 
1. Simplify Consumer-Initiated Transactions for Restricted Products or Services
For a business to sell, lease or contract for one of the restricted products or services in a consumer’s home, the consumer must have initiated contact with the business and invited the business to attend their home for that purpose, unless there is a written contract in place between the consumer and the business and other criteria for the exception outlined above are met.
Industry members have indicated that these rules are overly restrictive in circumstances where a consumer contacts a business and asks that a representative attend their home for a purpose other than entering into a contract. 
For example, a business representative may be asked by a consumer to attend their home to repair a restricted product, like a furnace, but the product may need to be replaced because it is broken, inefficient, or not cost-effective to repair. Currently, the representative cannot offer the consumer a replacement product or enter into a new agreement. The representative is required to leave the consumer’s home and wait until the consumer contacts the business to invite the business to their home specifically for the purpose of entering into an agreement.  
	PROPOSAL 1

	Amend the CPA so that businesses may solicit for or enter into a contract for any restricted product or service at the consumer’s home so long as the consumer has contacted the business and invited a business representative to their home and one or more of the following conditions are met:
· The consumer has invited the business representative to their home to enter into a consumer agreement for a restricted product or service.
· The business is attending the consumer’s home as part of an ongoing consumer agreement related to a restricted product or service.
· The consumer has invited the business representative to their home to enter into a consumer agreement for the service of a restricted product.
· A person authorized to do so by statute has prohibited or restricted the use of a restricted product by tagging, sealing or other means.
Note: A contract formed in contravention of the rules will continue to be void, resulting in the consumer being able to keep the products and services without obligation in respect of their use or disposal.


Question #1: Do you agree with the proposed changes to circumstances in which a business could solicit for or enter into a contract for a restricted product or service at a consumer’s home?
☐ Yes
☐ No	
☐ Other – Please Explain Below
Explanation and Additional Comments:
You may enter any explanation and additional comments here
________________________________________________________________
2. [bookmark: _Toc789255]Make it easier for businesses with an existing business relationship to enter into contracts when they contact consumers by phone.
Current rules permit businesses to contact consumers by phone to provide information about the restricted products and services, but a business-initiated call generally cannot result in a visit to a consumer’s home where the business enters into a contract for a restricted product or service, if a written contract for a restricted good or service is not in place.
For example, a business cannot cold call a new consumer to schedule a visit to their home to provide a water filtration system if a written contract for a restricted good or service is not in place.
However, if a business has a written contract in place with a consumer for one of the restricted products or services, the business may contact the consumer by any means (other than in person at the consumer’s home), schedule a visit to the consumer’s home for any reason and enter into a new contract for one of the restricted products or services. When the business contacts the consumer and receives an invitation to the home, the representative must ask the consumer if they may offer a restricted product or service while visiting the consumer’s home and the consumer must agree to hear the offer. 
Industry members have indicated that these rules are overly restrictive in circumstances where a business may not have a written and effective agreement in place with a consumer, but the business has a relationship with the consumer.  
For example, a consumer may have purchased a furnace from a business. Three years later the consumer may request the same business to service their furnace. Following the service visit, the business may want to contact the consumer to set up a visit to discuss new or discounted products that could be of benefit to the consumer, such as an air filtration system. While the business could call the consumer to provide information about the air filtration system, the business would have to ask the consumer to call them back to request a visit to their home since no written agreement is in place. 
While these rules may not result in direct administrative or compliance costs for businesses, industry members have indicated that these requirements create red tape for both businesses and consumers. 
	PROPOSAL 2

	a) The current exemption in the CPA for businesses maintaining written, effective contracts with consumers for restricted products or services be expanded to apply to businesses that have existing business relationships with consumers in relation to a restricted product or service.

b) Evidence of an existing business relationship related to a restricted product or service would include:
· Effective Written Contract (as per the current exemption)
· Written Contract that is no longer in effect
· Work or Purchase Order
· Records indicating proof of payment
Note: The cancellation of a consumer agreement in accordance with the CPA operates to cancel the agreement as if it never existed. As a result, previously cancelled consumer agreements would not provide evidence of an existing business relationship. 
c) Businesses that have existing business relationships with consumers (as outlined above) would no longer be required to receive advance consent to offer a restricted product or service prior to visiting a consumer’s home. 


Question #2A: Do you agree that the current exemption for businesses that maintain an effective written contract with the consumer should be expanded such that businesses that have an existing business relationship with a consumer related to a restricted product or service would be permitted to contact the consumer by phone, schedule a visit to their home (after being invited), and enter into a contract for a new restricted product or service? See next question regarding evidence that would be required to establish an ‘existing business relationship’. 
☐ Yes
☐ No	
☐ Other – Please Explain Below
Explanation and Additional Comments:
You may enter any explanation and additional comments here
________________________________________________________________
Question #2B: Do you agree with the proposed list of items that would provide evidence of an existing business relationship between the business and consumer? 
☐ Yes
☐ No	
☐ Other – Please Explain Below
Explanation and Additional Comments:
You may enter any explanation and additional comments here
________________________________________________________________

[bookmark: _Toc789258]Improving Consumer Rights 
3. [bookmark: _Toc789259]Expanding rescission rights when a business has engaged in an unfair practice
If a business has represented its products or services in a false, misleading or deceptive way, a consumer who entered into a contract after or during the false, misleading or deceptive representation can rescind the contract by providing notice to the business within one year of entering the agreement. The CPA provides that if a consumer rescinds an agreement, the consumer is entitled to any remedy that is available in law, including damages. A court may also award exemplary or punitive damages if an action is commenced under the CPA’s unfair practices provisions.  
Presently, a consumer must provide a business with a notice seeking rescission within one year after entering into the agreement.
When businesses use false, misleading or deceptive tactics it puts Ontario consumers at risk, particularly seniors, Ontarians who lack financial literacy, or individuals who are susceptible to high-pressure sales tactics.  
Complaints to the ministry indicate that consumers may not be aware that a business representative has engaged in an unfair practice until later in the contract’s life. For example, a consumer may not become aware of misrepresentations involving a water heater until several years after that product was sold to the consumer.  
	PROPOSAL 3

	Amend the CPA to allow consumers to provide notice to a business to rescind their agreement within one year of having discovered that the business engaged in an unfair practice. 


Question #3: Do you agree with the proposal to extend rescission rights when a business has engaged in an unfair practice? 
☐ Yes
☐ No	
☐ Other – Please Explain Below
Explanation and Additional Comments:
You may enter any explanation and additional comments here
________________________________________________________________
4. [bookmark: _Toc789262][bookmark: _Hlk791889][bookmark: _Toc789261]Clarify business requirements to provide notice when consumer obligations are transferred
The CPA currently requires contracts for restricted products and services to include   appropriate contact information for consumers seeking to terminate the contract. However, complaints to the ministry indicate that consumers are not always informed when a contract is assigned to a different business (e.g., a financing company). While businesses are required to provide the consumer agreement to the assignee, consumers may not be aware the contract has changed hands and may then not know whom they must contact to cancel the contract. 
	[bookmark: _Hlk2862809]PROPOSAL 4

	Amend the CPA to require that if the party with whom the consumer is in an agreement changes, the consumer must be provided with notice.


Question #4: Do you agree with the proposal to clarify business requirements to disclose consumer obligations? 
☐ Yes
☐ No	
☐ Other – Please Explain Below
Explanation and Additional Comments:
You may enter any explanation and additional comments here
________________________________________________________________
Strengthening Enforcement Provisions 
5. [bookmark: _Toc789263][bookmark: _Hlk535844410]Clarifying the director’s authority to issue compliance orders related to refunds
[bookmark: _GoBack]The Director is a position within the Ministry of Government and Consumer Services established under the CPA. The Director is responsible for the day-to-day administration of the CPA. The CPA provides the Director with powers to make orders under the Act, including requiring businesses to comply with the Act. 
The ministry is aware of instances where businesses have not met CPA requirements, like providing a refund to the consumer when a contract is canceled in accordance with the rights provided under the CPA. However, the CPA does not explicitly provide the Director with the authority to order a business to provide a consumer with the refund they are entitled to under the Act  
	PROPOSAL 5

	Clarify the authority of the Director to order a business to comply with the Act, including the requirement to provide a refund to consumers, and provide that the Director may specify the amount of the refund the consumer is entitled to under the Act.  


Question #5: Do you agree with the proposal to clarify Director’s powers and compliance requirements when a contract is cancelled?
☐ Yes
☐ No	
☐ Other – Please Explain Below
Explanation and Additional Comments:
You may enter any additional comments here
________________________________________________________________
6. [bookmark: _Toc789264]Clarifying obligation to ensure contracts and all Related Agreements are ineffective after a contract is cancelled  
When a contract is cancelled under the CPA, the act states that the contract and all related agreements including all guarantees, security and credit agreements are cancelled as if they never existed. However, some businesses are not taking the necessary steps to ensure that related agreements, such as financing arrangements or registered security interests, are cancelled. Since the CPA does not explicitly require businesses to take action to ensure that cancelled related agreements are no longer enforced against the consumer, compliance orders are not currently issued to address this issue.  
	PROPOSAL 6

	Explicitly require businesses to take steps to ensure that related agreements can no longer be enforced against the consumer and provide the Director with the authority to issue orders specifying steps that need to be taken and requiring the business to take those steps.  


Question #6: Do you agree with the proposal to clarify Director’s powers and compliance requirements when a contract is cancelled?
☐ Yes
☐ No	
☐ Other – Please Explain Below
Explanation and Additional Comments:
You may enter any additional comments here
________________________________________________________________
7. Enabling Administrative Penalties Under the CPA 
An administrative penalty is a monetary penalty that could be imposed by the ministry for contraventions of provisions under the CPA and its regulations. It is not the same as a fine, which can be levied by a court instead of or in addition to a term of imprisonment when a person is found guilty of committing an offence under the CPA.  Administrative penalties would be used to promote compliance with key consumer protection requirements.
Currently the CPA does not provide for administrative penalties for contraventions of its rules for direct agreements or any other matters. From an enforcement perspective, the ministry can either issue warnings and compliance orders or move directly to prosecution for a provincial offence. An administrative penalty would provide a more efficient means of promoting compliance where a warning is inadequate but stronger enforcement action may not be warranted.  
Amendments to the CPA could include provisions similar to those in the Collection and Debt Settlement Services Act, the Payday Loans Act, 2008, and the Ticket Sales Act, 2017, related to administrative penalties. 
	 PROPOSAL 7

	Amend the CPA to establish administrative penalties. Administrative penalties would be prescribed for certain provisions of the CPA, which would be identified in a regulation.  
If such amendments were made, the government would consult on the development of the regulation establishing which provisions could be subject to an administrative penalty and the amount of each penalty to ensure it is adequate to promote compliance. The maximum amount of administrative penalties would be proportionate to the value of contracts that contravene the CPA to remove any financial incentive to violate the Act.


[bookmark: _Toc486428885][bookmark: _Toc480982957][bookmark: _Toc486433174]Question #7: Do you agree with the proposal to enable Administrative Penalties under the CPA?
☐ Yes
☐ No	
☐ Other – Please Explain Below
Explanation and Additional Comments:
You may enter any explanation and additional comments here
________________________________________________________________
[bookmark: _Toc789265]Additional Comments 
Thank you for participating in our consultation and providing your views on this paper.  
Question #8:  Please share any additional comments or suggestions you may have here:

You may enter any additional comments here




