Financial Protection Programs Review

1. Introduction: 
[bookmark: _Hlk18490837]Ontario’s farmers need to have access to stable risk management tools that provide the confidence to invest in their businesses to grow and compete in a constantly changing market.  Since the 1980’s, Ontario’s Financial Protection Programs (FPPs) have provided beef cattle and grain farmers with a proven tool to manage the risk they face if a licensed buyer defaults on payment or, in the case of grain producers, if a licensed elevator operator fails to meet storage commitments. 
Over the years, both the beef cattle[footnoteRef:1] and the grain financial protection programs have seen minor updates. However, the agri-food business sector and the tools and practices that aid financial management have since changed dramatically. As part of its Open for Business agenda, the Ontario government is reviewing all programs to ensure they fit today’s business environment, that red tape is minimized, and that Ontario’s businesses have greater capacity and confidence to make investments to support their growth.  [1:  Cattle” means bulls, cows, heifers, steers and calves that are, (a) sold for slaughter for the production of beef, (b) sold for the purpose of feeding before being slaughtered for the production of beef, or (c) sold for the purpose of breeding to produce cattle referred to in clause (a) or (b)] 

Ontario’s Spring 2019 budget committed the government to a review the financial protection programs to ensure that grains and beef cattle producers have access to stable risk management tools that provide the confidence to invest in and grow their businesses.  
In May/June 2019, the ministry held three stakeholder engagement sessions with the Financial Protection Boards and industry associations to discuss opportunities to improve Ontario’s financial protection programs. Recipients of the paper were invited to respond to specific questions and on any other issues related to regulating the buying and selling of beef cattle, canola, grain corn, soybeans and wheat under Ontario’s financial protection programs. Reviewing the need for financial protection programs in other interested sectors is also in scope of this review. 

Themes and Issues from Stakeholder Engagement: What We Heard:
There was consensus from both the grain and livestock stakeholders that the programs work well. Neither sector expressed interest in any significant program changes. Key points:
1. Annual dealer licensing is necessary to ensure the programs’ integrity and manage financial risk. There were concerns raised about: (1) the current lack of consideration of buyers’ financial and non-compliance history during the license renewal process; (2) transparency of the  financial responsibility review process (e.g. role and responsibility of the Financial Responsibility Review Committee - FRRC) and the absence of a trust provision (requiring buyers to hold payment from sale of agricultural products in trust for the seller)under the grain program; (3) security requirements and process for keeping. producers informed of changes in dealer status or conditions on a license under the livestock program. 
2. Inspection/enforcement activities help ensure compliance and keep all dealers on a level playing field. Some of the issues raised were around inspector training; the grain elevator inspection process (triggers for inspection, alternatives to on-site inspection, need to review and update the scope of areas covered during an inspection); dealers operating without a license and need to improve enforcement of requirements for the livestock program. 
3. Measures were suggested to improve the program’s integrity and long-term viability. Stakeholders indicated that: (1) only sellers who have paid into the funds should be eligible for compensation; (2) more education was needed on program requirements; and (3) consideration should be given to using the security to reimburse Boards for all costs incurred (not just claims paid). Additionally, livestock stakeholders would like a mechanism put in place to confirm if a check-off was paid for third party sales (dealer to producer sale).  
4. There was strong support both for Agricorp’s program delivery and for the two financial protection boards in carrying out their mandate. Stakeholders generally felt that there was a continued need for industry involvement in the program. However, there was agreement that while industry needs to drive program policy, the programs need to operate independently of industry. There was interest in exploring alternative options in the future to the Boards being provincial agencies due to the significant reporting requirements and the cost of meeting them.
The findings suggest that while the programs are working well there may be opportunities to update the programs to achieve the objectives of the review: (1) maintain/enhance financial integrity; (2) reduce burden; and (3) improve program responsiveness.

Proposals for Possible Changes/Enhancements: 
The ministry is seeking feedback from stakeholders on the proposals to update and strengthen the financial protection programs. It is proposing a phased approach to implement the feedback received with a combination of actions that can be implemented in both the short- and longer-term.
Short-Term Actions
Coming out of the earlier stakeholder consultations, the ministry has identified several actions that can be implemented over the next few months to improve the client experience and reduce burden for business. These include: 
· Updating the list of directives inspectors use to guide inspections of grain elevator operations to eliminate duplication and ensure they reflect current business practices.
· Developing information for producers and dealers to ensure they understand the program and their obligations.
· Exploring opportunities to make it easier to complete and submit forms electronically. 

There are also regulatory changes that are being proposed that will improve Board administration and support the long-term sustainability of the financial protection programs to ensure they remain viable tools for managing financial risks in the grains and beef cattle sectors.

The ministry is proposing a new Minister’s regulation under the Farm Products Payments Act (FPPA) to enable the Boards to pay a greater range of delivery costs. The boards currently pay the costs related to: administering the financial protection funds; adjudication and payment of claims; recoveries; and a portion of the costs of determining the financial responsibility of dealers (part of licensing). Under the new regulation, the boards would also pay costs associated with licensing, inspections and enforcement under the Grains Act (GA) and the Livestock and Livestock Products Act (LLPA), as well as legal and investigative costs. This will help ensure the programs’ sustainability and support the implementation of future enhancements to Ontario’s financial protection programs.
The ministry is also proposing changes to Ontario Regulation 560/93 Fund for Livestock Producers that would provide the Livestock Financial Protection Board with more flexibility around quorum. Currently, the regulation states that quorum is five. The ministry is considering reducing quorum to three to ensure that the Board has enough members to fulfill its functions without adding additional Board members. 
Longer-Term Actions
The ministry is proposing to make other changes to Ontario’s financial protection framework that would respond to issues raised in the stakeholder consultations earlier this year. Some may require further legislative or regulatory changes. Industry feedback is needed to prioritize them and discuss how they could be best implemented. Potential changes being explored include:
1. Streamlining the Legislative and Regulatory Framework: Consolidating all legislation governing the programs, currently spread across three separate Acts, into a single Act. 
2. Improving Licensing and Security Requirements: Updating the processes and requirements, as needed, to obtain and renew a license to ensure that dealers and elevator operators are evaluated using easy-to-understand and effective tools and processes, including:
a) Clarifying the use of consequential information such as late payments at renewal, clearly defining the roles and responsibilities of the Financial Responsibility Review Committee and reviewing the financial reporting requirements and ratios being used to determine financial viability to ensure that they continue to be adequate and proportionate to risks. 
b) Clarifying acceptable security deposit requirements with the intent of providing more options around acceptable security and ensure consistency around how security is provided. The ministry is also exploring expanding how the security deposited is to be used (e.g. allowing the Boards to use the security to offset all costs incurred to adjudicate a claim and not just claim amount paid) and introducing requirements around how the security is to be invested, including how the interest is to be used. 
c) [bookmark: _Hlk18919401]Amendments to make it easier to expand the programs to cover agricultural products beyond grains and oilseeds and beef cattle, including authorizing the use of Trusts that would require buyers to use money received from the sale of agricultural products to hold that payment in trust for the seller and pay the seller before the buyer can use any of that money for other purposes. Sellers that breach a Trust would be in risk of being in breach of the Trust, thereby incurring potential personal liability. 
3. Improving Inspection and Enforcement: Ensure that the necessary tools and powers are in place to respond to complaints in a measured way that is proportional to the risks; including:
a) removing the penalty for not reporting late payments by producers; 
b) reviewing communication material to better clarify the difference between inspections and investigations;
c) Review the regulatory powers with respect to inspections to ensure that they align with current best practices; 
d) Exploring the use of administrative monetary penalties and order to pay to encourage compliance. 
4. Supporting Effective Fund Management and Claims Adjudication: Maintain the producer compensation funds but consider consolidating the four grain funds into one; limit coverage to only those that contribute to the Fund (i.e. out of province sellers not eligible); and provide the Boards with the authority to prorate claims if there is not enough money in the funds to pay all claims. 
5. Enhancing Program Delivery Efficiencies: Retain Agricorp as the delivery agent for the licensing component while exploring alternatives to the Boards being a provincial agency. The ministry will work with industry to explore the range of models to make current administration more efficient and this will include looking at models like a Delegated Administrative Authority and/or working within the current construct to make the agencies more cost effective (e.g., a single agency with one set of reporting requirements, with the specific members appointed the specific sectors).  

2. Program Background: Financial Protection Programs 101:
Program Overview:
Ontario’s Financial Protection Programs are based on two core principles: (1) all dealers (buyers) must be licensed based on an assessment of the dealer’s and elevator operator’s financial responsibility, and (2) all producers (sellers) must sell only to licensed dealers. Additionally, producers must also store their grains and oilseeds at licensed elevator. 
Sellers pay a fee (check-off) on all sales. The revenue generated from the producer check off is used to maintain a compensation fund. Financial Protection Boards (Trust Agencies) manage the funds as well as adjudicate and pay claims.
Two financial protection programs currently operate in the province: (1) the Beef Cattle Financial Protection Program (beef program) for producers of beef cattle, and (2) the Grain Financial Protection Program (grain program) for producers of grain corn, soybeans, canola and wheat.[footnoteRef:2]  [2:  While several other commodity groups have expressed interest in working with the government to develop a financial protection program to protect their producers, none, to date, has submitted the detailed business case required to support the request.] 

The programs operate under three pieces of legislation. The Livestock and Livestock Products Act authorizes and sets parameters around the licensing of beef dealers (including abattoirs, packing plants, auction markets and country dealers) while the Grains Act authorizes and sets parameters around the licensing of grain dealers and grain elevator operators. The Farm Products Payments Act (FPPA) authorizes the creation of funds and boards to manage the funds, and sets the level of producer check- off, and the parameters around which the boards may deny a payment. The FPPA prescribes the role of the boards (fund management, claims adjudication, recoveries) and how the boards may use the funds (claims settlement, board expenses, costs associated with assessing dealer financial responsibility).[footnoteRef:3]  [3:  Costs associated with licensing, inspections and enforcement under the GA and the LLPA, as well as legal and investigative costs are currently paid by the ministry. Amendments to the FPPA were passed through the Protecting What Matters Most Act (Budget Matters), 2019 bill:  The amendments will enable the Boards to take on broader roles and responsibilities and to cover a broader range of program costs from the funds.] 

The Grain Financial Protection Board (GFPB) and the Livestock Financial Protection Board (LFPB) are provincial Trust Agencies established under the FPPA. Each is composed of a minimum of five members representing producers and dealers that are appointed by the Minister of Agriculture, Food and Rural Affairs. The beef program was initiated in 1982. The LFPB administers one fund for all beef cattle producers (i.e., beef, veal and dairy cattle producers).  The grain program was initiated in 1984 with two funds: one for grain corn producers and a second for soybean producers. A third fund for canola producers was added in 1989 and a fourth fund for wheat producers was added in 2004. The GFPB administers these four Funds. 
Each of the five funds is maintained by a check-off fee collected on each sale, specific to that commodity and set in regulation (O Reg. 321/11)[footnoteRef:4], which the producer (seller) must pay to the respective Financial Protection Board. The Boards generally procure an actuary at least every five years to confirm the fund balances are sufficient to meet anticipated claims and that the level of check-off is appropriate to maintain the desired fund balances. Should the check-off fee not support the board’s desired fund balance, the board may ask the minister to adjust the check-off fee appropriately. For example, in 2016, the fee applied to beef cattle sales was adjusted from 5 cents per head to 10 cents per head to ensure the fund balance would be sufficient to compensate producer claims in an environment of rapidly increasing beef prices.[footnoteRef:5] At present, each of the five fund balances is healthy. (see Appendix 2 for claims histories). [4:  The check-off fee on the sale of beef cattle under the BCFPP is 10 cents per head. For the GFPP, the following fees apply: grain corn, 0.1 cents per tonne; soybeans, 10 cents per tonne; canola, 20 cents per tonne; wheat, 5 cents per tonne.]  [5:  Fund balances as of Sept 30, 2018: beef cattle, $7.59M; grain corn, $5.99M; soybeans, $5.03M, canola, $1.02M, wheat, $3.82M.] 


Program Delivery:
Under the Grains Act, Agricorp (a provincial Crown Corporation) is responsible for delivering all aspects of grain dealer and elevator operator licensing and inspection components of the program. Agricorp also provides governance, secretariat and financial services to the GFPB.
Approving and issuing beef cattle dealer licences is the responsibility of the Director of the ministry’s Animal Health and Welfare Branch. Fund management and claims adjudication are the responsibility of the LFPB. For over 20 years, a private, not for profit entity, Ontario Beef Cattle Financial Protection Inc. (Beef Inc.) supported the ministry and the LFPB in delivering the OBCFPP. In May 2018, Beef Inc. notified the ministry that it would cease delivering the program effective December 31, 2018 and recommended Agricorp become the new delivery agent. Agricorp started delivering the program effective January 1, 2019.

Licensing and Security:
Licensing is an important element in the current regulatory framework as it helps to ensure that dealers are financially responsible, protects the integrity of the funds, and helps to mitigate the province’s financial exposure. The objective of licensing of dealers (grain and beef cattle) and elevators is to ensure that producers are doing business with companies that have demonstrated that they are financially responsible (i.e. able to pay producers), in order to reduce risks to the Funds. 
Currently, a Chief Inspector for grain and an OMAFRA Director for beef cattle (licensor) are appointed to determine whether applicants qualify for initial licensing and subsequent renewals. The licensor can refuse to renew, suspend or revoke a licence. Terms and conditions can also be applied to the licence. 
Licensing under both programs is an annual process, the process to obtain a licence includes the submission of an application form (including financial information) and fees; and the determination of financial responsibility. 
· Licensed dealers and elevator operators are required to be financially responsible and/or post security, in the form of personal guarantees, letter of credit etc. The process for dealers to determine financial viability includes the use of several financial ratios and a qualitative assessment to assign a financial score. Elevator operators only have to submit a banker’s confirmation but may submit financial information to support an application.
· Under the grain program:
· A Financial Responsibility Review Committee (FRRC), made up of an Agricorp employee and external financial experts, conducts the qualitative analysis, reviews it against the quantitative score and makes a recommendation to the Chief Inspector about financial responsibility and any licensing terms and conditions. 
· The amount of security required equals 60 percent of the highest month’s purchase. A dealer that has monthly purchases of less than $15,000 is considered a small dealer. Small dealers who are renewing their licence are exempt from providing financial security. First time applicants who fail to prove financial responsibility are required to provide tangible financial security and to declare the maximum amount of grain they intend to purchase each month.
· Agricorp is responsible for setting the value of the licence fee and retains the licence revenue as income.
· Under the livestock program:
· Security is calculated as one week’s average purchase or sales, on a sliding scale based on the applicant’s financial responsibility form. The licence fee of $25 is set in a regulation under the Livestock and Livestock Products Act. Income from the fee is deposited into the government’s Central Revenue Fund.
· For both programs, the security deposited may only be applied to claims as approved by the Boards. For example, security may not be applied against the cost associated with investigating claims.

Inspection and Enforcement: 
Both the Grains Act and the LLPA allow for the appointments of inspectors to enforce the Act and the regulations. The powers of the inspector are set out in legislation and includes powers to take samples; require documentation; seize and detain products.
· Under the grain program, Agricorp has a team of inspectors who are appointed to ensure compliance with the Grains Act. Inspections may be based on complaints, a change in business structure, or industry intelligence. During inspection, the grain inspector will review various information and documentation, including shortfall permits, payments, proof of insurance, weigh tickets, and grain storage receipts. 
· There are currently no inspectors appointed under the livestock program.
Currently, the licensor’s principal enforcement tool is the revocation and suspension of the license. There are no provisions for sanctions involving less severe infractions such as late payments to producers and/or the Boards. A proposal to revoke a licence may not always be   the most suitable course of action in dealing with non-compliance, as it may not be proportionate with the magnitude of the infraction. It is an offence to contravene any provisions of the Grains Act or the LLPA. 
· Under the Grains Act, the fine if found guilty is not more than $10,000 for a first offence, and a fine of not more than $25,000 or a term of imprisonment of not more than one year for any subsequent offence
· Under the LLPA, the fines are not more than $2,000 for a first offence and not more than $5,000 for any subsequent offence.

Current Program Funding:
Administration costs for the programs are currently funded by the ministry and stakeholders (via a producer check-off and dealer and elevator operator license fees). The FPPA requires the Boards to pay program-related expenses the board incurs (e.g., secretariat support) and authorizes the board to pay the cost of assessing dealer financial responsibility. The ministry covers all other licensing costs and inspection costs incurred by Agricorp. The ministry also pays per diems and travel expenses for board members and legal and investigative cost for claims adjudication.  

Amendments were made the FPAA under Bill 100 that enables the Boards to take on a broader range of roles and responsibilities and to cover a wider range of program expenses. 

3. Discussion Questions:

1) From the list of short and long term proposed actions on pages 2 to 4, what should be the priority areas for action to improve the client experience, reduce administrative burden and enhance financial protection for Ontario’s grains and beef cattle sectors?  Are there any that the ministry should consider not moving forward with?

2) Is there anything else with respect to the financial protection programs that should be considered by the ministry in this review?

[bookmark: _GoBack]

4. Next Steps:
The ministry will continue to engage with the Boards and industry stakeholders to evaluate possible enhancements to Ontario’s financial protection program throughout Fall 2019.
The ministry is targeting to have the short-term actions identified in the paper (e.g. improved inspections, digital forms) completed by early 2020. The proposed regulations to improve Board administration and support the long-term sustainability of the programs are expected to be in force for January 2020.
Other longer-term changes would be implemented in a phased approach beginning in 2020, which could include further legislative and regulatory changes. 


Appendix 1: Financial Protection Program Legislation
Livestock and Livestock Products Act, https://www.ontario.ca/laws/statute/90l20\
Grains Act https://www.ontario.ca/laws/statute/90g10
Farm Products Payments Act https://www.ontario.ca/laws/statute/90f10
Ontario Budget 2019 “Modernizing Ontario’s Financial Protection Programs” http://budget.ontario.ca/2019/chapter-1d.html#s-41
Bill 100 (see Section 22, Farm Products Payments Act) https://www.ola.org/en/legislative-business/bills/parliament-42/session-1/bill-100
Fund for Livestock Producers, Ontario Regulation 560/93 as found under the Farm Products Payments Act,  https://www.ontario.ca/laws/regulation/930560. 
Payments from Funds for Grain Producers, Ontario Regulation 70/12 as found under the Farm Products Payments Act, https://www.ontario.ca/laws/regulation/120070 

 [image: ]






Appendix 2: Claims History 
Beef Cattle Financial Protection Program

	Year
	# Claims Received
	# Claims Paid
	$ Claimed
	$ Paid

	1982-1989
	329
	118
	 $            3,460,942 
	 $        2,466,016 

	1990-1999
	109
	85
	 $            2,595,942 
	 $        2,258,188 

	2000-2009
	275
	206
	 $            8,233,307 
	 $        3,381,951 

	2010-2018
	381
	267
	 $            7,071,497 
	 $        2,628,114 

	Total
	1094
	676
	 $         21,361,688 
	 $      10,734,269 

	Recovered
	 
	 
	 
	 $        3,568,194 

	Net
	 
	 
	 
	 $        7,166,075 





Grain Financial Protection Program

	 
	Corn
	Soybeans

	Year
	# Producers
	$ Paid
	# Producers
	$ Paid

	1982-1989
	45
	 $     746,404 
	55
	 $            606,383 

	1990-1999
	105
	 $     926,923 
	15
	 $            397,822 

	2000-2009
	0
	 $                   - 
	26
	 $            879,002 

	2010-2018
	2
	 $          6,366 
	4
	 $              28,260 

	Total
	152
	 $  1,679,693 
	100
	 $        1,911,467 

	Recovered
	 
	 $     153,658 
	 
	 $            521,317 

	Net
	 
	 $  1,526,035 
	 
	 $        1,390,150 



There has never been a claim against the canola or wheat funds.
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