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Feedback Form: Potential Permanent Changes to Enable Digital and Virtual Processes under the Corporations Act and the Unproclaimed Not-for-Profit Corporations Act 
[bookmark: _GoBack]Please use the following pages to provide any feedback from you or your organization on the consultation questions listed below. The Ministry of Government and Consumer Services (the Ministry) is seeking feedback by February 8, 2021 on the following consultation questions regarding virtual meetings and electronic notices and records to be kept under the Corporations Act (CA) and the unproclaimed Not-for-Profit Corporations Act (ONCA). This does not include notices and other documents or records involving the Minister, the statutory Director, the Ontario Securities Commission or the Chief Executive Officer of the Financial Services Regulatory Authority of Ontario. Please return any feedback to BusinessLawPolicy@ontario.ca.
Contact Information 
Organization Name (If applicable): 
 
Key Contact Name:
 
Key Contact Email: 
 
Key Contact Phone Number:
 
Introduction
[bookmark: _Hlk56588888]On May 12, 2020, the Legislature passed the COVID-19 Response and Reforms to Modernize Ontario Act, 2020 which among other things, made temporary legislative amendments to the CA related to electronic or telephonic meetings and the deferral of annual meetings for corporations governed under the CA in some circumstances in response to the COVID-19 pandemic. You can find the temporary changes in Part VIII Special Rules During Emergency of the CA and  Schedule 2 to that Act, as well as Ontario Regulation 544/20.
On October 1, 2020, a new regulation made under the CA came into force extending the temporary suspension period for the application of the temporary legislative amendments permitting corporations to hold meetings through electronic or telephonic means, as applicable, notwithstanding certain current requirements until May 31, 2021. 
No temporary amendments were made to the unproclaimed ONCA in relation to virtual processes during the pandemic as it is not yet in force.
The Ministry is now consulting on whether any further temporary or permanent amendments enabling the use of virtual or electronic tools or processes are required under the CA, or new amendments to the unproclaimed ONCA, as corporations adapt to new ways of doing business that are digital/virtual allowing for broader participation.  
[bookmark: _Hlk57816918]This consultation is focused on the use of telephonic and electronic tools or processes to facilitate the fulfillment of certain requirements under the CA and ONCA. Specifically, this consultation is only seeking feedback on the telephonic or electronic facilitation of requirements related to (1) meetings, (2) notices and documents, and (3) records involving private parties such as corporations. There may be future opportunities to provide feedback on additional topics related to other corporation and non-profit corporation matters. 
Section 1: Meetings
Context
Corporations Act 
Prior to the temporary legislative amendments that are currently in force, the CA generally allowed members’ meetings of a not-for-profit corporation to be held by electronic or telephonic means, unless the by-laws of the corporation provide otherwise, and a member who votes through those means is deemed to be present at the meeting.
However, Ontario incorporated insurers governed by Part V of the CA as well as companies that have objects in whole or in part of a social nature (e.g., share capital social clubs) governed under Part II of the CA were not permitted to hold virtual meetings under the Act. In person meetings of its members or shareholders was required.
The CA also allowed directors’ meetings to be held by telephonic, electronic or other means, unless the by-laws provide otherwise, if all directors present at or participating in the meeting consented and the requirements of the Act were met. This was applicable to all corporations under the CA.
[bookmark: _Hlk38625519]In response to the COVID-19 pandemic, the Legislature passed temporary legislative amendments to the CA to permit corporations to hold meetings through electronic or telephonic means including by addressing related matters to facilitate meetings electronically, notwithstanding certain requirements. These amendments also provided flexibility for the chair of the meeting to use alternative means for voting, if necessary, where meetings are held virtually. These temporary changes will remain in effect until May 31, 2021, subject to further extension by regulation.
Not-for-Profit Corporations Act 
The unproclaimed ONCA generally allows members of a not-for-profit corporation to participate in a meeting by electronic or telephonic means that permits all participants to communicate adequately with each other during the meeting, unless the by-laws of the corporation provide otherwise. A member who participates through those means is deemed to be present at the meeting. Further if the by-laws provide, the directors or members who call a meeting of the members may determine that the meeting be held entirely by telephonic or electronic means that permits all participants to communicate adequately with each other during the meeting.
Additionally, the unproclaimed ONCA allows directors to participate in meetings by telephonic or electronic means that permits all participants to communicate adequately with each other during the meeting if all directors consent, unless the by-laws provide otherwise, and the requirements of the Act are met. 
ONCA is not yet in force. The Ministry is currently working to bring the Act into force as soon as possible. 
Consultation Questions
Corporations Act
1. Generally, the CA allows director and shareholder meetings to be held by electronic or telephonic means. However, should any further amendments be considered to the CA to clarify that meetings may be conducted electronically or telephonically (e.g., to provisions related to quorum and voting requirements)?  
2. Some corporations may have by-laws and/or provisions in their letters patent in place that prohibit telephonic or electronic meetings. Should amendments be made to the CA to make it easier for corporations to change these by-laws or provisions (e.g., by lowering the voting threshold required to amend or revoke a by-law that prohibits telephonic or electronic meetings)? Are there any risks in doing so? Would this help to reduce burden on corporations? If so, how? 
3. Once ONCA is in effect, it will generally apply automatically to all Ontario not-for-profit corporations and the CA will no longer apply to these corporations.  However, the CA will continue to govern certain Ontario insurance corporations (i.e. Part V insurers) and for a specified time, companies with social purposes, like share-capital social clubs (e.g., some golf, tennis or country clubs) (i.e. Part II companies).  Should the CA be amended permanently to allow for meetings of members, shareholders and directors for these two types of corporations to be held by telephonic or electronic means? If this change is made, should there be any restrictions (e.g., unless the by-laws provide otherwise)? Are there any risks in doing so? Would this help to reduce burden on corporations? If so, how?
4. Prior to the temporary legislative amendments, the CA required the unanimous consent of directors that are present at or participating in the meetings to hold meetings by electronic or telephonic means. Should the temporary legislative amendments to the CA that removed the requirement to have unanimous consent of directors, present at or participating in them, to hold meetings by electronic or telephonic means be made permanent? Or should the unanimous consent be lowered (e.g., to majority consent)? Are there any risks in doing so?  Would this help to reduce burden on corporations? If so, how?[Please insert feedback here]

Not-for-Profit Corporations Act
5. [bookmark: _Hlk56696717]Generally, subject to the by-laws, ONCA will allow member’s meetings of a not-for-profit corporation to be held by electronic or telephonic means. However, are there any provisions of ONCA that should be clarified to allow or facilitate meetings to be conducted electronically (e.g., provisions related to quorum and voting)? 
6. Current unproclaimed provisions of ONCA will require the unanimous consent of all directors to hold meetings by telephonic or electronic means. Should amendments be made under ONCA that permit a meeting of directors to be held by telephonic or electronic means without the unanimous consent of directors? Or should the unanimous consent be lowered (e.g., to majority consent) or to the directors’ present at or participating in the meeting? Are there any risks in doing so? Would this help to reduce burden on corporations? If so, how? [Please insert feedback here]



Section 2: Notices and Documents
Context
The CA generally allows flexibility respecting some notices and documents to be provided under the Act (e.g. some notices and documents may be given in writing, including electronically). Note this consultation does not include notices and documents involving the Minister or the statutory Director, the Ontario Securities Commission or the Chief Executive Officer of the Financial Services Regulatory Authority of Ontario.
Consultation Question
7. Are there any permanent changes to the CA that the government should consider regarding the electronic delivery of notices or other documents to shareholders, members or directors of a corporation, or a corporation to be sent under the Act?   This does not include notices and documents involving the Minister, or the statutory Director Ontario Securities Commission or the Chief Executive Officer of the Financial Services Regulatory Authority of Ontario.[Please insert feedback here]

Section 3: Records
Context
The CA generally allows for specified records to be kept by corporations or other entity if applicable at a place other than the head office of the corporation if the records are available for inspection during regular office hours at the head office by electronic technology. Similarly, the ONCA generally allows for specified records to be kept at a place outside of Ontario if the records are available for inspection by means of any technology during regular office hours at the registered office. 
Consultation Question
8. Are there any changes to the CA and/or ONCA that the government should consider regarding the electronic storage and/or inspection of records?[Please insert feedback here]

Section 4: General 
Context
The Ministry recognizes that the on-going COVID-19 pandemic may present specific challenges for corporations to operate as usual, particularly without the appropriate provisions in place under each of the statutes to enable the use of virtual or processes. 
[bookmark: _Hlk56637005]Consultation Questions
9. Has the COVID-19 pandemic highlighted any other issues with the CA and potentially with the unproclaimed ONCA that the Ministry should consider addressing in relation to electronic/telephonic processes for corporations under these statutes?
10. Should the Ministry consider seeking a further extension of the temporary suspension period for the application of temporary legislative amendments related to electronic/telephonic meetings under the CA beyond May 31, 2021, rather making permanent changes to the statute? If so, why and for how long?
11. If you would like to see permanent changes implemented, should the Ministry also consider seeking a further extension of the temporary suspension period for the application of temporary legislative amendments related to electronic/telephonic meetings in the CA beyond May 31, 2021, to ensure the temporary provisions do not end before the permanent changes come into effect? If so, why and for how long?[Please insert feedback here]

Privacy Statement
This consultation is being conducted by the Ministry with respect to potential proposed permanent changes or further temporary changes enabling virtual processes related to the Ministry’s business law and condominium statutes.  
The collection of this information is authorized pursuant to the Ministry’s responsibility for these acts and is necessary to consider the proposals. Please note that the Ministry is subject to the Freedom of Information and Protection of Privacy Act (FIPPA) and may disclose the information you or your organization provides in accordance with FIPPA.
Please note that unless agreed otherwise by the Ministry, all submissions received from organizations or individuals affiliated with organizations will be considered public information and may be used and disclosed by the Ministry to help evaluate the proposals and help the Ministry analyze whether permanent changes are needed within the scope of this consultation.   
Submissions received from individuals who do not indicate an affiliation with an organization will not be considered public but may be used and disclosed by the Ministry to help evaluate the proposals. Any personal information such as an individual’s name and contact details will not be disclosed by the Ministry without the individual’s prior consent unless permitted or required by law.
If you or your organization have any questions about the collection of this information, please contact BusinessLawPolicy@ontario.ca.
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