

Trust in Real Estate Services Act, 2020
Phase 2 Regulation Development: Updated Code of Ethics Regulation

Introduction
[bookmark: _Hlk533771296]On March 4, 2020, the Trust in Real Estate Services Act, 2020 (TRESA, 2020) received Royal Assent. TRESA, 2020 amends the Real Estate and Business Brokers Act, 2002 (REBBA), the legislation that governs real estate brokerages, brokers and salespersons (registrants) in Ontario. Most provisions of TRESA, 2020 are not yet in force. REBBA and its regulations are administered and enforced by the Real Estate Council of Ontario (RECO).
The Ministry of Government and Consumer Services (the ministry) is continuing the process of consulting on draft regulations to bring these legislative changes into force.  In the first phase of this process, regulations were made to allow for salespersons and brokers to incorporate and be paid through a personal real estate corporation and to allow real estate salespersons and brokers to use more recognizable terms, such as “agent” and “REALTOR®” in advertisements.
The second phase of regulation development (Phase 2) is currently underway. During this phase, the ministry is developing regulatory proposals to:
A. Update the Code of Ethics Regulation (the Code) under REBBA; 
B. Transfer procedural and technical requirements from the Code to other regulations;
C. Enhance disclosure requirements and other registrant obligations to better protect consumers of real estate services and increase consumer choice; 
D. Update RECO’s regulatory powers and tools, including revising the procedures of RECO’s discipline committee.
More detail on the Phase 2 regulatory proposals is provided below.
This posting on Ontario’s Regulatory Registry is for the purpose of consulting on a proposed updated Code. Input on the draft regulation is being sought from the public, industry and other stakeholders from June 1, 2021 through July 2, 2021.  As described later in this paper, consultations on the remaining Phase 2 proposed regulation changes – including proposed changes to other regulations that result directly from updates to the Code – are expected to start in late summer. All Phase 2 regulation changes, if approved, would come into force at the same time.  It is currently proposed that all Phase 2 regulations would take effect on January 1, 2022. 

Linkages Between Updated Code and Other Proposed Phase 2 Regulatory Changes 
For the reasons set out below, the proposed regulation changes under Phase 2 are interdependent. Consequently, it is critical that they take effect at the same time. 
· The proposed updated Code focuses on principle-based ethical requirements. The detailed technical and procedural requirements that are currently found in the Code, including discipline committee procedures, would be updated and transferred to the General Regulation or other regulations under REBBA. 
· The TRESA, 2020 amendments, if proclaimed into force, would make changes to the scope and powers of RECO’s discipline committee.  
· Currently under REBBA, the discipline committee has jurisdiction to hear only matters relating to an alleged breach of the Code and it can order the payment of fines and costs and/or require the registrant to take further educational courses. 
· However, if the TRESA, 2020 amendments come into force – subject to the development and approval of related regulations – the discipline committee’s jurisdiction would be expanded to consider alleged contraventions of any provision of REBBA or its regulations. The disciplinary tools at the committee’s disposal would also be expanded (e.g., the committee would be able to apply conditions to a registration). 
· [bookmark: _Hlk71293472]Currently, most of the procedures of RECO’s discipline committee are set out in the Code.  If the proposed new Code is approved, these procedures would be revised and transferred to another regulation under REBBA.  
· All the proposed Phase 2 changes must come into force at the same time to help ensure there are no gaps in the regulatory requirements for registrants and to maintain coherent consumer protection and professional standards within the real estate services sector. 

Updated Code of Ethics Regulation – Current Consultation
The proposed Code has two related, but equally important, purposes: 
a. To help regulated persons conduct business honestly and with integrity and thereby better protect the public; and
b. To serve as a foundation for regulatory action (e.g., a disciplinary decision).
Since the last comprehensive review of REBBA almost twenty years ago, the real estate trading industry, technology and regulatory practices have experienced fundamental shifts. To ensure that the requirements under REBBA effectively address contemporary business practices and public expectations, the ministry is proposing changes to the Code. 
The current Code can be confusing for both registrants and the general public because it mixes ethical requirements (e.g., fairness and honesty) with technical and procedural requirements (e.g., details that must be included in written agreements).  

The ministry is proposing changes that would streamline registrant obligations to enhance professionalism and consumer protection. As noted, the draft updated Code that is the subject of this consultation would retain and revise the ethical requirements that are set out in the current Code, while the technical and procedural requirements would be moved to the General Regulation or other regulations under REBBA. The updated Code would be principle-based, articulating requirements that registrants must comply with in relation to matters such as integrity, quality of service and conflicts of interest. 
The work necessary to update and transfer the technical and procedural requirements in the current Code will follow at a later date and there will be an opportunity for the public and other stakeholders to provide input at that point.
The ministry welcomes your feedback on the draft updated Code that is included as part of this Regulatory Registry posting and encourages anyone who is interested to provide comments on this proposal.  You may submit your comments by responding directly to the Regulatory Registry posting or by sending an email with your feedback to rebba@ontario.ca. Comments are due no later than July 2, 2021. The comments received during this consultation will be considered in preparing the final draft Code.
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Future Regulation Development Work – Future Consultation
As outlined above, additional regulation changes are needed to give effect to other legislative changes in TRESA, 2020.  The remaining proposed Phase 2 regulation changes, planned to be the subject of consultation starting in late summer, are expected to address the following issues, among others: 
Transfer Procedural and Technical Requirements from the Code to Other Regulations  
· Move and update procedural and technical requirements contained in the current Code to other regulations under REBBA.
Multiple/Competing Offers
· Give buyers and sellers more choice and information by permitting real estate brokerages to disclose the substance of competing offers at the option of the seller. Potential buyers would have the choice of whether to participate in this process.
Information and Disclosure Obligations
· Improve the information registrants must provide about the obligations they owe to buyers, sellers and other consumers of real estate services, to help them understand their rights and choices when considering working with a registrant.  This includes clarifying the obligations registrants have to consumers of real estate services who choose not to be clients by eliminating the “customer” category of relationship and replacing it with the category “self-represented party” and creating new disclosure requirements related to self-represented parties. 
RECO Powers and Tools
· Help RECO to operate more efficiently and focus its compliance and enforcement efforts where they can be most effective by providing the Registrar with authority over certain administrative matters (e.g., collection of specified transactional data; certain notice requirements).
 
Discipline Committee Procedures 
· Amend the composition and other procedures of the Discipline Committee under REBBA.
There will be an opportunity for the public and other stakeholders to provide feedback on the remaining Phase 2 regulation proposals at a later date.

Next Steps
When this consultation period closes, the feedback from the consultation will be reviewed and analyzed. Where appropriate, revisions to the proposed new Code will be considered.
Drafts of the remaining Phase 2 regulations are expected to be posted for consultation on the Regulatory Registry in late summer 2021.  Feedback from that consultation will be reviewed and analyzed, following which the remaining Phase 2 regulations will be finalized, subject to approvals.
If necessary, further revisions would be made to the Code to align with other proposed Phase 2 regulation changes. 
All Phase 2 regulations including the updated Code, if approved, would come into force at the same time. The ministry is proposing all Phase 2 regulations would come into force on January 1, 2022.
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