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Date RIA Submitted: 
Ministry: Finance							 
Name of Act: Mortgage Brokerages, Lenders and Administrators Act, 2006
Name and Number of Regulation: O. Reg. 407/07 – Exemptions from the Requirements to be Licensed
Status of Legislative / Regulatory Proposal: preparing for Regulatory Registry posting 

Executive Summary
Issues & Objectives:
· The 2020 Budget signalled the Government’s plan to implement the recommendations stemming from the 2019 Legislative Review of the Mortgage Brokerages, Lenders and Administrators Act, 2006 (MBLAA).  
· One of the Review’s recommendations was that the Ministry of Finance (MOF) work with the Financial Services Regulatory Authority of Ontario (FSRA) to “reduce regulatory burden on commercial mortgage transactions between sophisticated entities.”
Recommended Option:
· MOF and FSRA are proposing a licensing exemption for sophisticated borrowers and lenders with respect to mortgage transactions, for commercial purposes in the following circumstances:
· Carrying on the business of a mortgage lender if lending exclusively to borrowers who are also sophisticated entities; and/or
· Carrying on the business of dealing and/or trading in mortgages on its own behalf or on behalf of a related party who is a sophisticated entity.
Benefits, Costs, and Other Impacts:  
· These proposed regulatory changes are expected to reduce administrative and licensing costs for a select number of financially sophisticated entities that would otherwise need to register for a mortgage brokerage licence to deal or trade in mortgage transactions with other sophisticated entities, or work through a licensed brokerage.  
· It is not possible for MOF to precisely quantify the costs saved because the number of affected firms is difficult to estimate as some may not be currently licensed under the MBLAA.  
· MOF will seek input from the industry through its regulatory registry posting on the potential cost savings that this proposal will create for industry.

Section 1: Issues & Objectives
· In 2019, a Legislative Review of the Mortgage Brokerages, Lenders and Administrators Act, 2006 (MBLAA) was undertaken with the objective to reduce red tape and burden for the sector and to streamline the regulatory framework for mortgage brokers and lenders. 

· One of the Review’s recommendations was that MOF work with FSRA to “reduce regulatory burden on commercial mortgage transactions between financially “sophisticated entities” (e.g., pension funds, Real Estate Investment Trusts, etc.) where high levels of consumer and investor protections may not be necessary.”

· This licensing exemption enables FSRA to focus its resources on the conduct of licensees who provide mortgage agent and broker services to individual consumers.


	Current Legislative, Regulatory Situation
	Proposed Amendment/ New Legislation/ Regulation
	Rationale/ Intended Outcome
	Impact to regulated entities (Y/N) and indicate impacted stakeholders

	All financially sophisticated entities that are not otherwise exempted under 407/07 of the MBLAA are required to be licensed under MBLAA or work through a licensee for all mortgage transactions

Entities exempted under 407/07 include:
· Banks, Crown agencies, Trustees in bankruptcy, Consumer reporting agencies, Lawyers.
	Financially sophisticated entities (“permitted client” entities) would be exempt from licensing under MBLAA with respect to mortgage transactions, for commercial purposes in the following circumstances:
· Carrying on the business of a mortgage lender if lending exclusively to borrowers who are also sophisticated entities; and/or
· Carrying on the business of dealing and/or trading in mortgages on its own behalf or on behalf of a related party who is a sophisticated entity.
[bookmark: _Hlk75353030]These transactions are considered to be for “commercial purposes” if they are mortgage transactions undertaken between two sophisticated entities (versus involving individuals).
The proposed licensing exemption would only be available at the enterprise level and not available to individuals or on a transaction-by-transaction basis.
· To be eligible for the licensing exemption, all clients of the business transacting in mortgages for commercial purposes would need to be sophisticated entities. 
· For example, an individual employee of a sophisticated entity who exclusively deals with Permitted Clients would not be eligible for the exemption if other employees of the same entity deal with non-Permitted clients.

Those wishing to undertake mortgage lending/dealing/trading activities with non-sophisticated entities or non-related parties would not be eligible for the exemption and would still be required to obtain licensing under the MBLAA or work through a licensed brokerage.
	Reduces red tape and regulatory burden on entities that are financially sophisticated enough to protect themselves appropriately in their mortgage dealings.

“Right-sizes” regulatory focus of FSRA to enable it to apply its resources in areas that pose most potential consumer harm.
	Yes.

Financially sophisticated entities who deal exclusively in mortgage transactions with other financially sophisticated entities will be saved the regulatory burden of obtaining a brokerage licence, requiring a principal broker and other licensed agents/brokers, to transact their mortgage business. 



Section 2: Options
· In initial discussions with stakeholders, MOF proposed an exemption that relied both on the participants to the transaction for commercial purposes (i.e., both participants were financially sophisticated entities, versus individuals), as well as a dollar value threshold for the annual transactions (above $5M), and the intent that entities using the proposed exemption would be required to register with FSRA.

	Options
	Description
	Considerations 

	(Recommended option)
	An exemption that relies primarily on the identity of the parties to the transaction (“permitted client” entities)

No additional dollar value threshold for mortgage transactions in order for a “permitted client” entity to qualify to use the exemption

No registration, annual attestation submission, or registration fee required for entities using the exemption
	This option was preferable to the initial proposal because it further reduces regulatory burden and cost to the applicable entities using the exemption.

Requiring that all mortgage transactions be above a $5M threshold was identified as too unwieldy a requirement as industry suggested that even the most sophisticated entities would likely have some transactions each year that would fall below the dollar value threshold and thus make them ineligible for the exemption.

Similarly, a registration regime, though it would provide market intelligence for FSRA, would create additional regulatory burden and costs in the form of a registration fee for applicable entities, and would be inconsistent with how other exempted individuals and entities are treated by the MBLAA.


	(Alternative options)
	Initial proposal for consultation with industry required parties to all transactions to be “permitted client” entities but also proposed a dollar-value threshold of $5M or greater for all mortgage transactions.

Additionally, it was initially proposed that those entities that wished to use the exemption would be required to register with FSRA, pay a registration fee, and provide an annual attestation and activity report.
	A dollar value threshold for all transactions was initially considered an additional measure of financial sophistication (consumer protection) but was found to be unnecessary if all parties to the transaction would be “permitted client” entities.

A registry would provide FSRA with the information of these activities that may currently be recorded indirectly through brokerages that intermediate for the entities that will be eligible for the exemption going forward.



Section 3: Assess Benefits and Costs
· FSRA has informed MOF that it does not have sufficient data to precisely estimate the cost savings to applicable entities who may use the exemption, nor are they able to precisely estimate how many current licensees may not renew their existing brokerage licence as a result of the availability of the exemption.
· FSRA does suggest that it is possible that seven currently licensed brokerages may qualify to use the exemption and therefore give up their existing brokerage licence (a savings annually of $841 x 7 = $5,887).
· FSRA is unable to estimate how many lenders will use the exemption. Lenders are not directly regulated under the MBLAA, and though FSRA does obtain some data on lenders, that data is limited and incomplete.
· MOF proposes to add the following questions to its consultation posting to assist in verifying the cost savings to industry:
1. [bookmark: _Hlk79754800]If your company currently has a licensed mortgage brokerage, would you forego renewing your licence if this proposal was implemented?
2. Will your business experience cost savings as a result of this proposal if it were implemented? If so, how much do you estimate you would save in the initial year of implementation, and for every year following?
3. Will this proposal create any new costs for your business if it were implemented? If so, please estimate those costs for the initial year of implementation, and for the years following that first year.

Section 4: Seven Regulatory Modernization Principles
	[bookmark: _Hlk59189548]Regulatory Modernization Principles

	Principle
	Explain how your proposal was developed to include each principle

	1. Adopting recognized standards or international best practices
	N/A

	2. Less onerous compliance requirements should apply to small businesses than to larger businesses.
	N/A
In this case, smaller businesses or individuals should not be eligible for this exemption because they may be less sophisticated than larger entities and therefore may require additional consumer protection.   

	3. Digital services that are accessible to stakeholders should be provided.
	N/A

	4. Regulated entities that demonstrate excellent compliance should be recognized.
	N/A 

	5. Unnecessary reporting should be reduced, and steps should be taken to avoid requiring stakeholders to provide the same information to government repeatedly.
	Proposal removes reporting requirements that may currently apply if an entity is currently licenced.

The recommended option also does not include a registry, which was initially proposed and would have added reporting burden for eligible entities. 

	6. An instrument should focus on the user by communicating clearly, providing for reasonable response timelines and creating a single point of contact.
	N/A

	7. An instrument should specify the desired result that regulated entities must meet, rather than the means by which the result must be achieved.
	N/A



Section 5: Small Business Lens
N/A – proposal does not apply to small business (see comment for item 2 in the chart above for more details).


Section 6: Consultation and Publishing the Analysis of Legislative/ Regulatory Impact
· MOF plans to post draft regulations outlining the exemption to the Regulatory Registry for a 45-day period.
· In the project’s early stages, MOF hosted a joint roundtable event with FSRA on a potential framework to provide a licensing exemption under the MBLAA for qualified sophisticated entities transacting in mortgages for commercial purposes.
· Feedback was positive around the objective of the exemption. 
· Based on feedback, amendments to the drafting were made to simplify the terms of the exemption to be available for most mortgage transactions for commercial purposes between permitted client entities regardless of dollar thresholds or number of transactions annually.
· During the 2019 MBLAA Review, Sun Life Financial requested this exemption for their real estate investment subsidiary, BentallGreenOak, for dealings with other sophisticated entities. Other stakeholders, such as Central 1 Credit Union, have also requested similar licensing exemptions in the past.

Section 7: Offsetting
· No new administrative costs are created by this proposal.
· MOF is unable to precisely and quantitatively determine costs saved, and so will present, to stakeholders in its regulatory registry posting, the projected cost savings as noted in Section 3 of this document with the aim of verifying these assumptions with input from the industry to enable MOF to claim these savings as offsets.  

Section 8: Conclusion 
· This proposal implements a recommendation stemming from the 2019 legislative review of the MBLAA and would result in a reduction of regulatory burden and administrative costs for financially sophisticated entities whose mortgage transactions pose a low risk to consumers.
· This proposal also “right-sizes” regulation by allowing FSRA to better apply its resources in areas that pose potential consumer harm.
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