Amendments to Ontario’s Three-Year Exemption for Two-Way Radio Use Under the Distracted Driving Law – Summary of Proposal 
Context

The Countering Distracted Driving and Promoting Green Transportation Act, 2009, received Royal Assent on April 23, 2009.  

The ban on the use of hand-held communication and entertainment devices and display screens came into force in Ontario on October 26, 2009 and was followed by a three-month education period after which police could begin issuing tickets as of February 1, 2010.  
As part of the distracted driving law, a Minister's Regulation (O.Reg 366/09 - Display Screens and Hand-Held Devices) was made under the Highway Traffic Act (HTA) that created a three-year exemption for the hand-held use of two-way radios (see Appendix 1) by certain commercial, public transit, and public function drivers, and licensed amateur radio operators.

This three-year exemption is set to expire on January 1, 2013.  

In the absence of any further amendments, expiration of this exemption would prohibit the hand-held use of two-way radios.
Ministry Proposal

The ministry is proposing the following changes to HTA O.Reg 366/09 (Display Screens and Hand-Held Devices):

1.
Extend the current two-way radio exemption for an additional five years for the same specified commercial, public transit, and public function drivers; and
2.
Extend the current exemption for licenced amateur radio operators for an additional five years
Rationale

· Research suggests that distracted driving is an ongoing concern that also can extend to commercial drivers.

For example, a well cited 2009 Virginia Tech study found that commercial drivers have a significantly higher risk of collisions when using a hand-held communication device while driving.  
Additionally, in Ontario, police began issuing tickets as of February 1, 2010.  Since that time, commercial drivers averaged 98 convictions per month under the Distracted Driving provisions of the HTA further indicating that distracted driving concerns also extend to commercial drivers.
· Ontario is not the only jurisdiction to consider time-limited exemptions for two-way radio use.

Alberta implemented a distracted driving law September 1, 2011.  It is the first jurisdiction in North America to restrict the handheld use of two-way radios by commercial drivers, with exemptions for drivers escorting oversized vehicles, contacting their employer, or when participating in search, rescue and emergency management situations.  The regulation will expire on June 1, 2016 and, as Alberta does with all regulations, will be reviewed after 5 years.

· Limiting impact on business without compromising road safety.
The Ministry of Transportation recognizes the need to balance road safety while minimizing regulatory impacts on business and people.  At the time, this exemption was provided to strike a balance between the recognized risk of distracted driving and the expectation that three years was sufficient time for a commercially viable market to develop for hands-free alternatives to two-way radio technology.
The ministry is encouraged by news that some stakeholders have begun replacing their units with hands-free units that are meeting their business needs but recognizes that a viable market for hands-free alternatives to two-way radios has not yet developed.  However, the growing concerns and risks associated with distracted driving cannot be ignored and that is why the ministry is proposing a five-year extension of the current hand-held exemptions.  
We believe this is a reasonable approach that balances road safety concerns while minimizing impacts on businesses.  
We invite your comments on both proposed regulatory amendments.    
Appendix 1 –Two-Way Radios Currently Subject to the Three-Year Hand-Held** Exemption under HTA O.Reg. 366/09
Citizen’s Band Radio used by courier, taxi and limousine industry, tow trucks
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Mobile radios, VHF and UHF, used by amateur radio operators, taxi and limousine industry, tow trucks snow ploughs  public utilities workers and road authority employees/contractors
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HF mobile radios used by amateur radio operators for long distance communications
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Transit analog handsets used by bus and streetcars
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** Permanent Exemptions for Use of Two-Way Radios and other Devices
While the focus has been on the three-year exemption for the hand-held use of two-way radios contained in O.Reg 366/09 (Display Screens and Hand-Held Devices), it also includes a permanent exemption for the hands-free use of electronic devices including two-way radios.  

For two-radios the exemption allows a driver to push and hold the button on a hands-free two-way radio device when driving.  The driver may push a button to talk and release it to listen, repeating as often as necessary to conduct a conversation.  If the hands-free device is a microphone it must be secured in or mounted to the vehicle and within easy reach of the driver.  Two-way radio hands-free devices that are clipped to the driver’s belt or attached to his/her clothing are also exempt.
Drivers can also use hands-free devices including a cell phone with an earpiece, headset or Bluetooth device using voice-activated dialling.  Drivers can push a single button to activate or deactivate a "hands-free" function, as long as the device is mounted or secured. 
In addition, hand-held use of wireless communication devices is permitted when calling 911 in emergency situations.  When the driver must contact emergency services (if the vehicle is involved in an accident or someone’s life is in danger), the normal prohibitions would not apply.  The law does not apply to drivers in vehicles pulled off the roadway or lawfully parked,
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